RULES OF THE UNITED STATES COURT OF INTERNATIONAL TRADE

(Effective November 1, 1980, as amended to January 23, 2000)

TITLE I—SCOPE OF RULES—ONE FORM OF Rule
ACTION (f) Filing of Summons and Complaint by
Mail.
Rule (g) Proof of Service.
L Scope of Rules. (h) Filings Containing Business Propri-
2. One Form of Action. etary Information in an Action De-
TITLE II—COMMENCEMENT OF ACTION; AMEND- scribed in 28 U.S.C. §1581(c).
MENT OF SUMMONS; SERVICE OF SUMMONS, 6. Time.

PLEADINGS, MOTIONS AND ORDERS (a) Computation.

Commencement of Action.
(a) Commencement.
(b) Filing Fee.
(c) Complaint Fee.
(d) Information Statement.

(b) Extension.
(c) Additional Time After Service by
Mail.

TITLE III—PLEADINGS AND MOTIONS

7. Pleadings Allowed—Consultation—Oral Argu-
(¢) Amendment of Summons. ment—Response Time—Show Cause Order—
(f) Notice to Interested Parties. Form of Motions.
(g) Precedence of Action. (a) Pleadings.
(h) Special Rule for Actions Described in (b) Motions—Consultation.
) 28 U.S.C. §1581(c). (¢) Oral Argument.
Actions Transferred to the Court of Inter- (d) Time to Respond.
national Trade from a Binational Panel or (e) Order to Show Cause.
Committee Pursuant to 19 U.S.C. (f) Form of Motions and Other Papers.
§1516a(g)(12)(B) or (D). (g) Dispositive Motions Defined.
(a) Filing of Request for Transfer. 8. General Rules of Pleading.
(b) Notice to Interested Parties. (a) Claims for Relief.
(c) Intervention of Right. (b) New Grounds.
(d) Documents in an Action Transferred (¢c) Defenses—Form of Denials.
Under 19 U.S.C. §1516a(g)(12). (d) Affirmative Defenses.
(e) Pleadings. (e) Effect of Failure to Deny.
(f) Additional Provisions Governing (f) Pleading To Be Concise and Direct—
Judgment Upon an Agency Record. Consistency.
(g) Applicability of Other Court Rules. (g) Construction of Pleadings.
Service of Summons and Complaint. 9. Pleading Special Matters.
(a) Summons—Service by the Clerk. (a) Capacity.
(b) Summons and Complaint—Service by (b) Fraud, Mistake, Condition of the
Plaintiff. Mind.
(c) Service. (c) Conditions Precedent.
(d) Waiver of Service; Duty to Save Costs (d) Official Document or Act.
of Service; Request to Waive. (e) Judgment.
(e) Service Upon Individuals Within a Ju- (f) Time and Place.
dicial District of the United States. (g) Special Damage.
(f) Service Upon Individuals in a Foreign 10. Form of Pleadings.
Country. (a) Caption—Names of Parties.
(g) Service Upon Infants and Incom- (b) Paragraphs—Separate Statements.
petent Persons. (c) Adoption by Reference—Exhibits.
(h) Service Upon Corporations and Asso- 11. Signing of Pleadings, Motions or Other Pa-
ciations. pers—Sanctions.
(i) Service Upon the United States, and (a) Signature.
its Agencies, Corporations, or Offi- (b) Representation to Court.
cers. (c) Sanctions.
(j) Service Upon Foreign State or Local (d) Inapplicability to Discovery.
Governments. 12. Defenses and Objections—When and How Pre-
(k) Territorial Limits of Effective Serv- sented—By Pleading or Motion—Motion for
ice. Judgment on the Pleadings.

() Proof of Service.
(m) Time Limit For Service.
Service Of Other Process.
Service and Filing of Pleadings and Other Pa-
pers.
(a) Service—When Required.
(b) Service—How Made.
(c) Service—Numerous Defendants.
(d) Filing—When Required.
(e) Filing—How Made.
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(a) When Presented.

(b) How Presented.

(c) Motion for Judgment on the Plead-
ings.

(d) Preliminary Hearings.

(e) Motion for More Definite Statement.

(f) Motion to Strike.

(g) Consolidation of Defenses in Motion.

(h) Waiver or Preservation of Certain De-
fenses.
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13. Counterclaim and Cross-Claim.
(a) Counterclaims.
(b) Counterclaim Exceeding Opposing
Claim.
(c) Counterclaim Against the TUnited
States.
(d) Counterclaim Maturing or Acquired
After Pleading.
(e) Omitted Counterclaim.
(f) Cross-Claim Against Co-Party.
(g) Joinder of Additional Parties.
(h) Separate Trials—Separate Judg-
ments.
(i) Demand for a Complaint.
14. Third-Party Practice.
(a) When Defendant May Bring in Third
Party.
(b) When Plaintiff May Bring in Third
Party.
15. Amended and Supplemental Pleadings.
(a) Amendments.
(b) Amendments To Conform to the Evi-
dence.
(c) Relation Back of Amendments.
(d) Supplemental Pleadings.
16. Postassignment Conferences—Scheduling—
Management.
(a) Postassignment Conferences—Objec-
tives.
(b) Scheduling and Planning.
(c) Subjects to be Discussed at Post-
assignment Conferences.
(d) Final Postassignment Conference.
(e) Orders.
(f) Sanctions.

TITLE IV—PARTIES

17. Parties Plaintiff and Defendant—Capacity.
(a) Real Party in Interest.
(b) Capacity To Sue or Be Sued.
(c) Infants or Incompetent Persons.
18. Joinder of Claims and Remedies.
(a) Joinder of Claims.
(b) Joinder of Remedies.
19. Joinder of Persons Needed for Just Adjudica-
tion.
(a) Persons To Be Joined if Feasible.
(b) Determination by Court Whenever
Joinder Not Feasible.
(c) Pleading Reasons for Nonjoinder.
(d) Exception of Class Actions.
20. Permissive Joinder of Parties.
(a) Permissive Joinder.
(b) Separate Trials.

21. Misjoinder and Nonjoinder of Parties.
22. [Reserved.]
23. Class Actions.

(a) Prerequisites to a Class Action.

(b) Class Actions Maintainable.

(c) Determination by Order Whether
Class Action To Be Maintained—No-
tice—Judgment—Actions Conducted
Partially as Class Actions.

(d) Orders in Conduct of Actions.

(e) Dismissal or Compromise.

23.1. Actions Relating to Unincorporated Associa-
tions.
24. Intervention.

(a) Intervention of Right.

(b) Permissive Intervention.

(¢) Procedure.

25. Substitution of Parties.

(a) Death.

(b) Incompetency.

(c) Transfer of Interest.

(d) Public Officers—Death or Separation
From Office.

TITLE V—DEPOSITIONS AND DISCOVERY

26. General Provisions Governing Discovery.

Rule

27.

28.

29.
30.

31.

32.

33.

34.

35.

36.

37.

(a) Discovery Methods.

(b) Discovery Scope and Limits.

(c) Protective Orders.

(d) Sequence and Timing of Discovery.

(e) Supplementation of Responses.

(f) Discovery Conference.

(g) Signing of Discovery Requests, Re-
sponses, and Objections.

(h) Costs.

Depositions Before Action or Pending Appeal.

(a) Before Action.

(b) Pending Appeal.

(c) Perpetuation by Action.

Persons Before Whom Depositions May Be
Taken—Commissions and Letters Rogatory.

(a) Within the United States.

(b) In Foreign Countries.

(c) Disqualification for Interest.
Stipulations Regarding Discovery Procedure.
Depositions Upon Oral Examination.

(a) When Depositions May Be Taken.

(b) Notice of Examination—General Re-
quirements—Special Notice—Non-
stenographic Recording—Produc-
tion of Documents and Things—
Deposition of Organization—Deposi-
tion by Telephone.

(c) Examination and Cross-Examina-
tion—Record of Examination—
Oath—Objections.

(d) Motion To Terminate or Limit Exam-
ination.

(e) Submission to Witness—Changes—
Signing.

(f) Certification and Filing by Officer—
Exhibits—Copies—Notice of Filing.

(g) Failure to Attend or to Serve Sub-
poena—Expenses.

Deposition Upon Written Questions.

(a) Serving Questions—Notice.

(b) Officer To Take Responses and Pre-
pare Record.

(c) Notice of Filing.

Use of Depositions in Court Proceedings.

(a) Use of Depositions.

(b) Objections to Admissibility.

(c) Effect of Errors and Irregularities in
Depositions.

Interrogatories to Parties.

(a) Availability—Procedures for Use.

(b) Scope—Use at Trial.

(c) Option To Produce Business Records.
Production of Documents and Things and

Entry Upon Land for Inspection and Other
Purposes.

(a) Scope.

(b) Procedure.

(c) Persons Not Parties.

Physical and Mental Examinations of Per-
sons.

(a) Order for Examination.

(b) Report of Examiner.

Requests for Admission.

(a) Request for Admission.

(b) Effect of Admission.

Failure To Make or Cooperate in Discovery—
Sanctions.

(a) Motion for Order Compelling Discov-
ery.

(b) Failure To Comply With Order.

(c) Expenses on Failure to Admit.

(d) Failure of Party To Attend at Own
Deposition or Serve Answers to In-
terrogatories or Respond to Request
for Inspection.

Subpoena of Person in Foreign Coun-
try.

Failure to Participate in the Framing
of a Discovery Plan.

(e

~

¢

=
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TITLE VI—TRIALS

38. Jury Trial of Right.
(a) Right Preserved.
(b) Demand.
(c) Demand Specification of Issues.
(d) Waiver.
39. Trial by Jury or by the Court.
(a) By Jury.
(b) By the Court.
(c) Advisory Jury and Trial by Consent.
40. Request for Trial.
(a) Request.
(b) Designation.
(¢) Premarking Exhibits.
41. Dismissal of Actions.
(a) Voluntary Dismissal—Effect Thereof.
(b) Involuntary Dismissal—Effect There-
of.
(c) Insufficiency of Evidence.
(d) Dismissal of Counterclaim, Cross-
Claim, or Third-Party Claim.
(e) Costs of Previously Dismissed Action.
42. Consolidation—Separate Trials.
(a) Consolidation.
(b) Separate Trials.
43. Taking of Testimony.
(a) Form.
(b) Affirmation in Lieu of Oath.
(c) Evidence on Motions.
(d) Interpreters.
(e) Documents Specially Admissible.
44. Proof of Official Record.
(a) Authentication.
(b) Lack of Record.
(c) Other Proof.
44.1. Determination of Foreign Law.
45. Subpoena.
(a) Form; Issuance.
(b) Service.
(c) Protection of Persons Subject to Sub-
poenas.
(d) Duties in Responding to Subpoena.
(e) Contempt.
46. Exceptions Unnecessary.
47. Jurors.
(a) Examination of Jurors.
(b) Peremptory Challenges.

(c) Excuse.
48. Number of Jurors—Participation in Verdict.
49. Special Verdicts and Interrogatories.

(a) Special Verdicts.

(b) General Verdict Accompanied by An-
swer to Interrogatories.

50. Judgment as a Matter of Law in Actions
Tried by Jury; Alternative Motion for New
Trial; Conditional Rulings

(a) Judgment as a Matter of Law.

(b) Renewal of Motion for Judgment
After Trial; Alternative Motion for
New Trial.

(c) Same; Conditional Rulings on Grant
of Motion for Judgment as a Matter
of Law.

(d) Same; Denial of Motion for Judgment
as a Matter of Law.

51. Instructions to Jury—Objection.
52. Findings by the Court; Judgment on Partial
Findings.
(a) Effect.

(b) Amendment.

(¢) Judgment on Partial Findings.
53. Masters.

(a) Appointment and Compensation.

(b) Reference.

(c) Powers.

(d) Proceedings.

(e) Report.

Rule
TITLE VII—-JUDGMENT

54. Judgments.
(a) Definition—Form.
(b) Judgment Upon Multiple Claims or
Involving Multiple Parties.
(c) Demand for Judgment.
(d) Attorney’s Fees.
55. Default.
(a) Entry.
(b) Judgment.
(c) Setting Aside Default.

(d) Plaintiffs, Counterclaimants, Cross-
Claimants.
(e) Judgment Against the United States.
56. Summary Judgment.

(a) For Claimant.

(b) For Defending Party.

(c) When Leave Is Required.

(d) Motion and Proceedings Thereon.

(e) Case Not Fully Adjudicated on Mo-
tion.

(f) Form of Affidavits—Further Testi-
mony—Defense Required.

(g) When Affidavits Are Unavailable.

(h) Affidavits Made in Bad Faith.

(i) Annexation of Statement.

Judgment Upon an Agency Record for an Ac-
tion Other Than That Described in 28 U.S.C.
§15681(c).

(a) Motion for Judgment.
(b) Cross-Motions.

(c) Briefs.

(d) Time to Respond.

(e) Hearing.

(f) Partial Judgment.

Judgment upon an Agency Record for an Ac-
tion Described in 28 U.S.C. §1581(c).

(a) Proposed Briefing Schedule and Joint
Status Report.

(b) Cross-Motions.

(c) Briefs.

(d) Time to Respond.

(e) Hearing.

(f) Partial Judgment.

(g) Voluntary Dismissal—Time Limita-
tion.

57. Declaratory Judgments.

58. Entry of Judgments, Decrees or Final Orders.

58.1. Stipulated Judgment on Agreed Statement of

Facts—General Requirements.
59. New Trials—Rehearings—Amendment of
Judgments.

(a) Grounds.

(b) Time for Motion.

(c) Time for Serving Affidavits.

(d) On Initiative of Court.

(e) Motion To Alter or Amend a Judg-
ment.

60. Relief From Judgment or Order.

(a) Clerical Mistakes.

(b) Mistakes, Inadvertence,
Neglect—Newly  Discovered
dence—Fraud, Etc.

61. Harmless Error.

62. Stay of Proceedings To Enforce a Judgment.

(a) Automatic Stay—Exceptions—Injunc-
tions.

(b) Stay on Motion for New Trial or Re-
hearing, or for Judgment.

(¢) Injunction Pending Appeal.

(d) Stay Upon Appeal.

(e) Stay in Favor of the United States or
Agency Thereof.

(f) Stay According to State Law.

(g) Stay of Judgment as to Multiple
Claims or Multiple Parties.

TITLE VIII—PROVISIONAL AND FINAL REMEDIES
AND SPECIAL PROCEEDINGS

63. Contempt.

56.1.

56.2

Excusable
Evi-



Rule

65.

65.1.
66.
67.
67.1.

68.

69.
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Seizure of Person or Property.
Injunctions.
(a) Preliminary Injunction.
(b) Temporary Restraining Order—No-
tice—Hearing—Duration.
(c) Security.
(d) Form and Scope of Injunction or Re-
straining Order.
Security—Proceedings Against Sureties.
Receivers Appointed by Federal Courts.
Deposit in Court.
Deposit in Court Pursuant to Rule 67.
(a) Order for Deposit—Interest Bearing
Account.
(b) Orders Directing Investment of Funds
by Clerk.
Attorney’s Fees and Expenses.
(a) Time for Filing.
(b) Content of Application.
(c) Response and Reply.
Execution.
(a) In General.
(b) Against Certain Public Officers.

TITLE IX—FILING OF OFFICIAL DOCUMENTS

70.

71.

72.

73.

74.

75.

76.

7.

Documents in an Action Described in 28
U.S.C. §1581(a) or (b).
Documents in an Action Described in 28
U.S.C. §1581(c) or (f).
(a) Actions Described in 28
§1581(c).
(b) Alternative Procedure in an Action
Described in 28 U.S.C. §1581(c).
(c) Confidential or Privileged Informa-
tion in an Action Described in 28
U.S.C. §1581(c).
(d) Documents in an Action Described in
28 U.S.C. §1581(%).
(e) Documents Filed—Copies.
(f) Filing of the Record With the Clerk of
the Court—What Constitutes.
Documents in All Other Actions Based Upon
the Agency Record.
(a) Documents Furnished in All Other
Actions Based Upon the Agency
Record.
(b) Stipulations.
(c) Documents Filed—Copies.
Time for Filing Documents—Notice of Filing.
(a) Time.
(b) Notice.

TITLE X—ATTORNEYS

Admission to Practice.
(a) Qualifications.
(b) Procedure.
(c) Admission of Foreign Attorneys.
(d) Pro Hac Vice Applications.
(e) Disbarment or Other Disciplinary Ac-
tion.
Practice—Appearance—Substitution of Attor-
neys—Withdrawal of Attorney—Notifica-
tion of Changes.
(a) Practice.
(b) Appearances.
(c) Substitution of Attorneys.
(d) Withdrawal of Attorney.
(e) Notification of Changes.
Amicus Curiae.

TITLE XI—THE COURT AND CLERK

Sessions of the Court.
(a) Court Always Open.
(b) Trials and Proceedings—Orders in
Chambers.
(c) Place of Trials or Hearings.
(d) Photography, Tape Recording and
Broadcasting.

U.s.C.

Rule

77.1.

78.

79.

80.

81.

82.

83.

84.

85.

86.
87.
88.
89.

(e) Assignment and Reassignment of Ac-
tions.
(f) Judge and Court—Defined.
Judicial Conference.
(a) Purpose.
(b) Composition.
(c) Registration Fee.
Motion Part.
(a) Motion Part—Establishment.
(b) Motion Part—Referral.
(c) Motion Part—Emergency Matters.
Books and Records Kept by the Clerk and En-
tries Therein.
(a) Civil Docket.
(b) Judgments and Orders.
(c) Notice of Orders or Judgments.
Papers, Exhibits and Other Material.
(a) Custody and Control.
(b) Inspection.
(c) Withdrawal.
(d) Return and Removal.
(e) Reporting of Proceedings.
(f) Transcript of Proceedings.
(g) Fees.
Papers Filed—Conformity—Form, Size, Cop-
ies.
(a) Conformity Required.
(b) Means of Production.
(c) Caption and Signing.
(d) Numbering of Pages.
(e) Designation of Originals.
(f) Pleadings and Other Papers.
(g) Status of Action.
(h) Confidential Information.
(i) Briefs—Trial and Pretrial
randa.
(j) Content—Moving Party’s Brief.
(k) Content—Respondent’s Brief.
(I) Content—Reply Brief.
(m) General.
Clerk’s Office and Orders by the Clerk.
(a) Business Hours and Address.
(b) Motions, Orders and Judgments.
(c) Clerk—Definition.
(d) Filing of Papers.
TITLE XII—COURT CALENDARS

Reserve Calendar.
(a) Reserve Calendar.
(b) Removal.
(c) Dismissal for Lack of Prosecution.
(d) Extension of Time.
Suspension Calendar.
(a) Suspension Calendar.
(b) Test Case Defined.
(c) Motion for Test Case Designation.
(d) Suspension Criteria.
(e) Motion for Suspension.
(f) Time.
(g) Effect of Suspension.
(h) Removal From Suspension.
Suspension Disposition Calendar.
(a) Suspension Disposition Calendar.
(b) Time—Notice.
(c) Removal.
(d) Dismissal for Lack of Prosecution.
(e) Extension of Time.
[Reserved.]
Forms.
Title.
Effective Date.
(a) Effective Date of Original Rules.
(b) Effective Date of Amendments.
(c) Effective Date of Amendments.
(d) Effective Date of Amendments.
(e) Effective Date of Amendments.
(f) Effective Date of Amendments.
(g) Effective Date of Amendments.

Memo-
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(h) Effective Date of Amendments.
(i) Effective Date of Amendments.
(j) Effective Date of Amendments.
(k) Effective Date of Amendments.
() Effective Date of Amendments.
(m) Effective Date of Amendments.
(n) Effective Date of Amendment.
(o) Effective Date of Amendments.
(p) Effective Date of Amendments.
(q) Effective Date of Amendments.
(r) Effective Date of Amendments.
(s) Effective Date of Amendments.

APPENDIX OF FORMS

TITLE I—SCOPE OF RULES—ONE FORM OF
ACTION

Rule 1. Scope of Rules

These rules govern the procedure in the
United States Court of International Trade.
They shall be construed and administered to se-
cure the just, speedy, and inexpensive deter-
mination of every action. When a procedural
question arises which is not covered by these
rules, the court may prescribe the procedure to
be followed in any manner not inconsistent with
these rules. The court may refer for guidance to
the rules of other courts. The rules shall not be
construed to extend or limit the jurisdiction of
the court.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; Oct. 5,
1994, eff. Jan. 1, 1995.)

Rule 2. One Form of Action

There shall be one form of action to be known
as a ‘‘civil action.”’?

TITLE II—-COMMENCEMENT OF ACTION;
AMENDMENT OF SUMMONS; SERVICE OF
SUMMONS, PLEADINGS, MOTIONS AND
ORDERS

Rule 3. Commencement of Action

(a) Commencement. A civil action is com-
menced by filing with the clerk of the court:

(1) A summons in an action described in 28
U.S.C. §1581(a) or (b);

(2) A summons, and within 30 days thereafter
a complaint, in an action described in 28 U.S.C.
§1581(c) to contest a determination listed in sec-
tion 516A(a)(2) or (3) of the Tariff Act of 1930; or

(3) A summons and complaint concurrently in
all other actions.

(b) Filing Fee. When an action is commenced,
a $150 filing fee shall be paid to the clerk of the
court, except that

(1) a $120 filing fee shall be paid when the ac-
tion is one described in 28 U.S.C. §1581(a), and
(2) a $25 filing fee shall be paid when the ac-

tion is one described in 28 U.S.C. §1581(d)(1).

1Designation of Certain Pre-October 1, 1970 Actions. The fol-
lowing designations shall apply to actions arising prior to Octo-
ber 1, 1970: (1) Appeal for Reappraisement: An action arising pur-
suant to section 501 or 516(a) of the Tariff Act of 1930 [19 U.S.C.
1501 or 1516], as effective prior to October 1, 1970, and forwarded
to the court pursuant to section 501 or 516(c) of said Act, shall
be known as an appeal for reappraisement. (2) Protest: An action
arising pursuant to section 514 or 516(b) of the Tariff Act of 1930
[19 U.S.C. 1514 or 1516], as effective prior to October 1, 1970, and
forwarded to the court pursuant to section 515 or 516(c) of that
Act [19 U.S.C. 1515 or 1516] shall be known as a protest.

(c) Complaint Fee. When a complaint is filed
in an action described in 28 U.S.C. §1581(a), a $30
fee shall be paid to the clerk of the court.

(d) Information Statement. When an action is
commenced, the party commencing the action
shall file the original and one copy of a com-
pleted Information Statement on the form
shown in Form 5 in the Appendix of Forms.

(e) Amendment of Summons. The court may
allow a summons to be amended at any time, in
its discretion and upon such terms as it deems
just, unless it clearly appears that material
prejudice would result to the substantial rights
of the party against whom the amendment is al-
lowed.

(f) Notice to Interested Parties. In an action
described in 28 U.S.C. §1581(c), the plaintiff, as
provided in section 516A(d) of the Tariff Act of
1930, shall notify every interested party who was
a party to the administrative proceeding of the
commencement of the action, by mailing a copy
of the summons at the time the action is com-
menced, or promptly thereafter, by certified or
registered mail, return receipt requested, to
each such party at the address last known in the
administrative proceeding.

Upon filing of a complaint in an action de-
scribed in 28 U.S.C. §1581(c), the plaintiff shall
promptly serve a copy of the complaint, by cer-
tified or registered mail, return receipt re-
quested, on every interested party who was a
party to the administrative proceeding at the
address last known in that proceeding.

(g) Precedence of Action. Unless the court,
upon motion for good cause or upon its own ini-
tiative, determines otherwise in a particular ac-
tion, the following actions shall be given prece-
dence, in the following order, over other actions
pending before the court, and expedited in every
way:

(1) An action seeking temporary or prelimi-
nary injunctive relief;

(2) An action involving the exclusion of perish-
able merchandise or the redelivery of such mer-
chandise;

(3) An action described in 28 U.S.C. §1581(c) to
contest a determination under section 516A of
the Tariff Act of 1930;

(4) An action described in 28 U.S.C. §1581(a) to
contest the denial of a protest, in whole or in
part, under section 515 of the Tariff Act of 1930,
involving the exclusion or redelivery of mer-
chandise;

(5) An action described in 28 U.S.C. §1581(b) to
contest a decision of the Secretary of the Treas-
ury under section 516 of the Tariff Act of 1930.

(h) Special Rule for Actions Described in 28
U.S.C. §15681(c). When an action is commenced
under 28 U.S.C. §1581(c) to contest a determina-
tion listed in section 516A(a)(2) or (3) of the Tar-
iff Act of 1930 by the administering authority
and such a determination by the Commission, a
party shall file a separate summons and com-
plaint with respect to each agency.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; July
21, 1986, eff. Oct. 1, 1986; Dec. 3, 1986, eff. Mar. 1,
1987; Sept. 25, 1992, eff. Jan. 1, 1993; Nov. 29, 1995,
eff. Mar. 31, 1996; Aug. 29, 1997, eff. Nov. 1, 1997;
May 27, 1998, eff. Sept. 1, 1998.)
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PRACTICE COMMENT

For the appropriate summons form and number of
copies to be filed, refer to Forms 1 to 4 of the Appendix
of Forms. Information Statement forms, as shown in
Form 5, are available upon request from the office of
the clerk.

As prescribed by Rule 5(e), a summons or a summons
and complaint may be filed by delivery or by mailing.
The filing is completed when received, except that
when the method of mailing prescribed by Rule 5(g) is
used, the summons or summons and complaint are
deemed filed as of the date of mailing.

To provide information to assist a judge in determin-
ing whether there is reason for disqualification upon
the grounds of a financial interest, under 28 U.S.C. §455,
a completed ‘‘Disclosure Statement’” form, available
upon request from the office of the clerk, must be filed
by certain corporations, trade associations, and others
appearing as parties, intervenors, or amicus curiae. A
copy of the ‘“‘Disclosure Statement’ form is shown in
Form 13 of the Appendix of Forms.

Internal inconsistencies exist within the provisions of
the Customs Courts Act of 1980 with respect to the
method of commencing two kinds of actions. The two
kinds are described in 28 U.S.C. §1581(d), adjustment as-
sistance actions, and 28 U.S.C. §1581(g), customhouse
broker license actions. Both of these are included
among those actions which are, pursuant to 28 U.S.C.
§2632(a), to be commenced by filing concurrently a
summons and complaint with the clerk of the court as
prescribed by the rules of the court. The rules of the
court require the plaintiff to cause concurrent service
of the summons and complaint to be made. (See Rules
3(a) and 4(b)).

The inconsistency pertaining to adjustment assist-
ance actions appears in 19 U.S.C. §2395, which requires
the clerk of the court, instead of the plaintiff, to serve
a copy of the summons and complaint upon the Sec-
retary of Labor or Secretary of Commerce as the case
may be. The inconsistency pertaining to customhouse
broker license actions appears in 19 U.S.C. §1641(b),
which provides that an action is commenced by filing
“‘a, written petition” in the court and further provides
that a copy of the petition is to be ‘“‘transmitted by the
clerk of the court to the Secretary of the Treas-
ury. . . .”

Until such time as the matter is resolved, the pre-
ferred procedure to achieve uniformity and consistency
and to minimize the ambiguity created by these incon-
sistent statutory provisions is to follow the provisions
in Title 28. (In one unreported case, James A. Barnhart
v. United States, Court No. 81-3-00328, the court directed
plaintiff to comply with the requirements of 28 U.S.C.
§2632(a) by filing a summons and complaint notwith-
standing the fact that plaintiff had complied with the
requirements of 19 U.S.C. §1641(b) by filing a petition.)

As provided in Section 516A(a)(2) and (3) of the Tariff
Act of 1930, a complaint shall be filed within 30 days
after the filing of the summons. See Georgetown Steel v.
United States, 801 F.2d 1308 (Fed. Cir. 1986).

Nevertheless, counsel are encouraged to commence
any action described in Section 516A(a)(2) or (3) of the
Tariff Act of 1930 and 28 U.S.C. §15681(c) by the concur-
rent filing of a summons and complaint. This will serve
to expedite the prosecution of the action.

When an action is commenced, counsel should con-
tact the Clerk’s Office not more than 24 hours prior to
filing to obtain a court number and shall endorse that
court number on the summons and complaint. Counsel
for plaintiff shall be responsible for service of the sum-
mons and complaint as prescribed in Rules 4(b), (c¢), (d)
and (e). Under these circumstances, the clerk of the
court will not make service of the summons as pre-
scribed in Rule 4(a)(4).

Although this rule requires that the two agencies
subject to suit under 28 U.S.C. §1581(c) are in the first
instance the subject of separate summonses and com-
plaints, it does not prohibit consolidation of actions

against the two agencies upon an adequate showing of
grounds for consolidation.

REFERENCES IN TEXT
Sections 515, 516, and 516A of the Tariff Act of 1930, re-
ferred to in subds. (a)(2), (e), (£)3) to (), and (h), are

classified to sections 1515, 1516, 1516a, respectively, of
Title 19, Customs Duties.

Rule 3.1. Actions Transferred to the Court of
International Trade from a Binational Panel
or Committee Pursuant to 19 U.S.C.
§1516a(g)(12)(B) or (D)

(a) Filing of Request for Transfer.

(1) A copy of the request for transfer to the
court under 19 U.S.C. §1516a(g)(12)(B) or (D) shall
be filed with the clerk of the court simulta-
neously with the filing of the request for trans-
fer with the United States Secretary (as defined
in 19 U.S.C. §1516a(£f)(6)).

(2) When the filing of the request for transfer
is made by mail, the mailing shall be by cer-
tified or registered mail, return receipt re-
quested, properly addressed to the clerk of the
court, with the proper postage affixed.

(b) Notice to Interested Parties. On the same
day as the filing of a request for transfer, the
party requesting transfer shall serve a copy of
the request, by certified or registered mail, re-
turn receipt requested, upon every interested
party who was a party to the panel or commit-
tee review, except if the time period for filing
the Notice of Appearance under NAFTA Article
1904 Panel Rule 40 or NAFTA Extraordinary
Challenge Committee Rule 40 has not expired,
then service shall be upon every interested
party who was a party to the administrative
proceeding.

(c) Intervention of Right.

(1) In an action transferred to the court under
19 U.S.C. §1516a(g)(12), any person who filed a
Notice of Appearance under NAFTA Article 1904
Panel Rule 40 or NAFTA Extraordinary Chal-
lenge Committee Rule 40 shall be deemed an in-
tervenor in the action if otherwise entitled to
intervene as of right under Rule 24 of these
rules.

(2) In an action transferred to the court under
19 U.S.C. §1516a(g)(12) in which a complaint or a
Request for an Extraordinary Challenge Com-
mittee was filed under NAFTA Article 1904
Panel Rule 39 or NAFTA Extraordinary Chal-
lenge Committee Rule 5 and in which the time
for filing a Notice of Appearance under NAFTA
Article 1904 Panel Rule 40 or NAFTA Extraor-
dinary Challenge Committee Rule 40 has not ex-
pired, anyone otherwise entitled to intervene
under Rule 24 of these rules shall be permitted
to intervene. A motion to intervene shall be
filed within the amount of unexpired time that
remained for filing a Notice of Appearance in
the panel or committee proceedings, or 10 days
after the date of filing of the request for trans-
fer, whichever is later. Any time periods in
which the panel or committee proceedings were
stayed shall not be counted in computing the
time for filing a motion to intervene.

(d) Documents in an Action Transferred Under
19 U.S.C. §1516a(g)(12).

(1) Within 30 days after the date of filing of the
request for transfer, the United States Sec-
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retary shall transfer to the clerk of the court
copies of all documents filed in the binational
panel review or extraordinary challenge com-
mittee review and of all orders and decisions is-
sued by the panel or committee.

(2) If the request for transfer is filed before the
Record for Review under NAFTA Article 1904
Panel Rule 41 is filed, the administering author-
ity or the International Trade Commission
shall, within 40 days after the date of filing of
the request for transfer, file with the clerk of
the court the items described in either subdivi-
sion (a) or (b) of Rule 71 of these rules.

(3) The transfer and filing of documents under
paragraphs (1) and (2) of this subdivision (d)
shall be in accordance with subdivision (c) of
Rule 71 of these rules. Any documents that were
filed under seal pursuant to NAFTA Article 1904
Panel Rule 56 or NAFTA Extraordinary Chal-
lenge Committee Rule 30 shall be treated in the
same manner as a document, comment, or infor-
mation that is accorded confidential or privi-
leged status by the agency whose action is being
contested.

(e) Pleadings. Notwithstanding Rule 7(a) of
these rules, in an action transferred to the court
under 19 U.S.C. §1516a(g)(12) in which the plain-
tiff has filed a complaint under NAFTA Article
1904 Panel Rule 39, the plaintiff shall not file a
new complaint in the action before the court,
except that

(1) if the time for amending a complaint in the
panel proceedings had not expired or was stayed
prior to the filing of the request for transfer, the
plaintiff may file an amended complaint within
the additional time that remained for filing an
amended complaint in the panel proceedings,
and

(2) in all actions, the plaintiff may amend the
complaint within 10 days of the date of filing of
the request for transfer to allege counts or re-
quests for relief that could not have been alleged
before the panel.

(f) Additional Provisions Governing Judgment
Upon an Agency Record.

(1) Except as otherwise provided in this sub-
division, the provisions of Rule 56.2 of these
rules shall govern actions transferred under 19
U.S.C. §1516a(g)(12).

(2) In an action transferred to the court under
19 U.S.C. §1516a(g)(12) in which a complaint was
filed under NAFTA Article 1904 Panel Rule 39,
any proposed judicial protective order shall be
filed within 21 days after the date of filing of the
request for transfer. The procedure for filing the
proposed judicial protective order shall be in ac-
cordance with Rule 56.2(a) of these rules.

(3) In an action transferred to the court under
19 U.S.C. §1516a(g)(12), the proposed briefing
schedule filed under Rule 56.2(a) of these rules
shall indicate whether briefs were filed in the
panel or extraordinary challenge committee
proceedings.

(A) If briefs were filed in the panel or ex-
traordinary challenge committee proceedings,
the proposed briefing schedule shall indicate
whether the parties (i) agree that those briefs
should be deemed the equivalent of the motion
and briefs provided for in Rule 56.2(d) of these
rules, (ii) see any reason for the filing of addi-

tional briefs, and (iii) agree to time periods for
filing any additional briefs.

(B) If briefs were not filed in the panel or ex-
traordinary challenge proceedings, or if the
briefs were filed but the parties agree that new
briefs should be filed in the court, the pro-
posed briefing schedule shall indicate whether
the parties (i) agree to the time periods set
forth in Rule 56.2(d) of these rules, (ii) agree to
time periods other than the periods set forth
in Rule 56.2(d) of these rules, or (iii) cannot
agree upon a time period. If the parties agree
that new briefs should be filed, the proposed
briefing schedule shall indicate the parties’
views as to whether any briefs originally sub-
mitted to the panel or extraordinary challenge
committee should be stricken from the record.

In the event the parties cannot agree upon any
of the matters covered by subparagraphs (A) and
(B), the parties shall indicate the areas of dis-
agreement and shall set forth the reasons for
their respective positions.

(g) Applicability of Other Court Rules. Unless
a provision of this rule or an order of the court
otherwise provides, the rules of this court shall
govern actions transferred under 19 TU.S.C.
§1516a(g)(12).

(Added Nov. 29, 1995, eff. Mar. 31, 1996.)
Rule 4. Service of Summons and Complaint

(a) Summons—Service by the Clerk. In any ac-
tion required to be commenced by filing a sum-
mons only, service of the summons shall be
made by the clerk of the court as follows:

(1) Upon the United States, by serving the At-
torney General of the United States, by deliver-
ing or by mailing a copy of the summons to the
Attorney-in-Charge, International Trade Field
Office, Commercial Litigation Branch, Depart-
ment of Justice.

(2) When the action is described in 28 U.S.C.
§15681(a) or (b), the clerk shall, in addition to the
service prescribed by paragraph (1) of this sub-
division (a), also serve the Secretary of the
Treasury by mailing a copy of the summons to
the district director for the customs district in
which the protest was denied or in which the lig-
uidation of an entry is contested and to the As-
sistant Chief Counsel for International Trade
Litigation, United States Customs Service.

(3) When the action is described in 28 U.S.C.
§15681(b), the clerk shall, in addition to the serv-
ice prescribed in paragraphs (1) and (2) of this
subdivision (a), also mail a copy of the summons
to the consignee or agent of the consignee in-
volved in each entry included in the action.

(4) When the action is described in 28 U.S.C.
§1581(c) and contests a determination listed in
section 516A(a)(2) or (3) of the Tariff Act of 1930,
the clerk shall, in addition to the service pre-
scribed in paragraph (1) of this subdivision (a),
also mail a copy of the summons: to the Sec-
retary, United States International Trade Com-
mission, when a determination of that Commis-
sion is contested; and to the General Counsel,
Department of Commerce, when a determination
of that Department is contested.

(5) After making service as prescribed in this
subdivision (a), the clerk shall return a copy of
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the summons, together with proof of service and
a receipt for payment of the filing fee, to the
person who filed the summons.

(b) Summons and Complaint—Service by
Plaintiff. In any action required to be com-
menced by the concurrent filing of a summons
and complaint, the plaintiff shall cause service
of the summons and complaint to be made in ac-
cordance with this rule.

(c) Service.

(1) Service of a summons and complaint may
be effected by any person who is not a party and
who is at least 18 years of age. At the request of
the plaintiff, however, the court may direct that
service be effected by a United States marshal,
deputy United States marshal, or other person
or officer specially appointed by the court for
that purpose. Such an appointment must be
made when the plaintiff is authorized to proceed
in forma pauperis pursuant to 28 U.S.C. §1915.

(2) In an action commenced under 28 U.S.C.
§1581(d), the court is authorized to serve the
summons and complaint where the action was
commenced pro se and the plaintiff has failed to
make service.

(d) Waiver of Service; Duty to Save Costs of
Service; Request to Waive.

(1) A defendant who waives service of a sum-
mons does not thereby waive any objection to
the jurisdiction of the court over the person of
the defendant.

(2) An individual, corporation, or association
that is subject to service under subdivision (e),
(f), or (h) and that receives notice of an action
in the manner provided in this paragraph has a
duty to avoid unnecessary costs of serving the
summons. To avoid costs, the plaintiff may no-
tify such a defendant of the commencement of
the action and request that the defendant waive
service of a summons. The notice and request

(A) shall be in writing and shall be addressed
directly to the defendant, if an individual, or
else to an officer or managing or general agent
(or other agent authorized by appointment or
law to receive service of process) of a defend-
ant subject to service under subdivision (h);

(B) shall be dispatched through first-class
mail or other reliable means;

(C) shall be accompanied by a copy of the
complaint;

(D) shall inform the defendant, by means of
a text substantially in the form as set forth in
Forms 1A and 1B of the Appendix of Forms, of
the consequences of compliance and of a fail-
ure to comply with the request;

(E) shall set forth the date on which the re-
quest is sent;

(F') shall allow the defendant a reasonable
time to return the waiver, which shall be at
least 30 days from the date on which the re-
quest is sent, or 60 days from that date if the
defendant is addressed outside any judicial
district of the United States; and

(G) shall provide the defendant with an extra
copy of the notice and request, as well as a
prepaid means of compliance in writing. If a
defendant located within the United States
fails to comply with a request for waiver made
by a plaintiff located within the TUnited
States, the court shall impose the costs subse-

quently incurred in effecting service on the de-
fendant unless good cause for the failure be
shown.

(3) A defendant that, before being served with
process, timely returns a waiver so requested is
not required to serve an answer to the complaint
until 60 days after the date on which the request
for waiver of service was sent, or 90 days after
that date if the defendant was addressed outside
any judicial district of the United States.

(4) When the plaintiff files a waiver of service
with the court, the action shall proceed, except
as provided in paragraph (3), as if a summons
and complaint had been served at the time of fil-
ing the waiver, and no proof of service shall be
required.

(5) The costs to be imposed on a defendant
under paragraph (2) for failure to comply with a
request to waive service of a summons shall in-
clude the costs subsequently incurred in effect-
ing service under subdivision (e), (f), or (h), to-
gether with the costs, including a reasonable at-
torney’s fee, of any motion required to collect
the costs of service.

(e) Service Upon Individuals Within a Judicial
District of the United States. Unless otherwise
provided by federal law, service upon an individ-
ual other than an infant or an incompetent per-
son, may be effected in any judicial district of
the United States:

(1) pursuant to the law of the state in which
service is effected, for the service of a sum-
mons upon the defendant in an action brought
in the courts of general jurisdiction of the
state; or

(2) by delivering a copy of the summons and
complaint to the individual personally or by
leaving copies thereof at the individual’s
dwelling house or usual place of abode with
some person of suitable age and discretion
then residing therein or by delivering a copy
of the summons and of the complaint to an
agent authorized by appointment or by law to
receive service of process.

(f) Service Upon Individuals in a Foreign
Country. Unless otherwise provided by federal
law, service upon an individual from whom a
waiver has not been obtained and filed, other
than an infant or an incompetent person, may
be effected in a place not within any judicial dis-
trict of the United States:

(1) by any internationally agreed means rea-
sonably calculated to give notice, such as
those means authorized by the Hague Conven-
tion on the Service Abroad of Judicial and
Extrajudicial Documents; or

(2) if there is no internationally agreed
means of service or the applicable inter-
national agreement allows other means of
service, provided that service is reasonably
calculated to give notice;

(A) in the manner prescribed by the law of
the foreign country for service in that coun-
try in an action in any of its courts of gen-
eral jurisdiction; or

(B) as directed by the foreign authority in
response to a letter rogatory or letter of re-
quest; or

(C) unless prohibited by the law of the for-
eign country, by
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(i) delivery to the individual personally
of a copy of the summons and the com-
plaint; or

(ii) any form of mail requiring a signed
receipt, to be addressed and dispatched by
the clerk of the court to the party to be
served; or

(3) by other means not prohibited by inter-
national agreement as may be directed by the
court.

(g) Service Upon Infants and Incompetent Per-
sons. Service upon an infant or an incompetent
person in a judicial district of the United States
shall be effected in the manner prescribed by the
law of the state in which the service is made for
the service of summons or other like process
upon any such defendant in action brought in
the courts of general jurisdiction of that state.
Service upon an infant or an incompetent person
in a place not within any judicial district of the
United States shall be efected in the manner
prescribed by paragraph (2)(A) or (2)(B) of sub-
division (f) or by such means as the court may
direct.

(h) Service Upon Corporations and Associa-
tions. Unless otherwise provided by federal law,
service upon a domestic or foreign corporation
or upon a partnership or other unincorporated
association that is subject to suit under a com-
mon name, and from which a waiver of service
has not been obtained and filed, shall be ef-
fected:

(1) in a judicial district of the United States
in the manner prescribed for individuals by
subdivision (e)(1), or by delivering a copy of
the summons and the complaint to an officer,
a managing or general agent, or to any other
agent authorized by appointment or by law to
receive service of process, and, if the agent is
one authorized by statute to receive service
and the statute so requires, by also mailing a
copy to the defendant, or

(2) in a place not within any judicial district
of the United States in any manner prescribed
for individuals by subdivision (f) except per-
sonal delivery as provided in paragraph
(2)(C)(1) thereof.

(i) Service Upon the United States, and Its
Agencies, Corporations, or Officers.

(1) Service upon the United States shall be ef-
fected by serving the Attorney General of the
United States, by delivering or by mailing by
registered or certified mail, return receipt re-
quested, a copy of the summons and complaint
to the Attorney-in-Charge, International Trade
Field Office, Commercial Litigation Branch, De-
partment of Justice.

(2) Service upon an officer or agency of the
United States shall be effected by serving the
United States, and by delivering or by mailing
by registered or certified mail, return receipt re-
quested, a copy of the summons and complaint
to such officer or agency. If the agency is a cor-
poration, the copy shall be delivered as provided
in subdivision (h).

(j) Service Upon Foreign State or Local Gov-
ernments.

(1) Service upon a foreign state or a political
subdivision, agency, or instrumentality thereof
shall be effected pursuant to 28 U.S.C. §1608.

(2) Service upon a state, municipal corpora-
tion, or other governmental organization sub-
ject to suit shall be effected by delivering a copy
of the summons and complaint to its chief exec-
utive officer or by serving the summons and
complaint in the manner prescribed by the law
of that state for the service of summons or other
like process upon any such defendant.

(k) Territorial Limits of Effective Service.

(1) Service of a summons or filing a waiver of
service is effective to establish jurisdiction over
the person of a defendant

(A) who could be subjected to the jurisdic-
tion of a court of general jurisdiction in the
state in which service is made, or

(B) who is a party joined under USCIT R. 14
or 19 and is served at a place within a judicial
district of the United States, or

(C) who is subject to the federal interpleader
jurisdiction under 28 U.S.C. §1335, or

(D) when authorized by a statute of the
United States.

(2) If the exercise of jurisdiction is consistent
with the Constitution and laws of the United
States, serving a summons or filing a waiver of
service is also effective, with respect to claims
arising under federal law, to establish personal
jurisdiction over the person of any defendant
who is not subject to the jurisdiction of the
courts of general jurisdiction of any state.

(1) Proof of Service. If service is not waived,
the person effecting service shall make proof
thereof to the court. If service is made by a per-
son other than a United States marshal or dep-
uty United States marshal, the person shall
make affidavit thereof. Proof of service in a
place not within any judicial district of the
United States shall, if effected under paragraph
(1) of subdivision (f), be made pursuant to the
applicable treaty or convention, and shall, if ef-
fected under paragraph (2) or (3) thereof, include
a receipt signed by the addressee or other evi-
dence of delivery to the addressee satisfactory
to the court. Failure to make proof of service
does not affect the validity of the service. The
court may allow proof of service to be amended.

(m) Time Limit For Service. If service of the
summons and complaint is not made upon a de-
fendant within 120 days after the filing of the
complaint, the court, upon motion or its own
initiative after notice to the plaintiff, shall dis-
miss the action without prejudice as to that de-
fendant or direct that service be effected within
a specified time; provided that if the plaintiff
shows good cause for the failure, the court shall
extend the time for service for an appropriate
period. This subdivision does not apply to serv-
ice in a foreign country pursuant to subdivision
@) or (H(D).

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; Oct. 3,
1984, eff. Jan. 1, 1985; July 21, 1986, eff. Oct. 1,
1986; July 28, 1988, eff. Nov. 1, 1988; Oct. 5, 1994,
eff. Jan. 1, 1995.)

PRACTICE COMMENT

The clerk is authorized by Rule 4(a) to make service
of the summons only in those actions commenced by a
summons, i.e., actions described in 28 U.S.C. §1581(a) or
(b), and only those actions described in 28 U.S.C. §1581
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(c) which contest a determination listed in section
516A(a)(2) of the Tariff Act of 1930. In all other actions,
including those actions described in 28 U.S.C. §1581(c)
which contest a determination listed in section
516A(a)(1) of the Tariff Act of 1930, the plaintiff is re-
quired by Rule 4(b) to effect concurrent service of the
summons and complaint.

REFERENCES IN TEXT

Section 516A of the Tariff Act of 1930, referred to in
subd. (a)(4), is classified to section 1516a of Title 19,
Customs Duties.

Rule 4.1. Service Of Other Process.

Process other than a summons as provided in
USCIT R. 4 or subpoena as provided in USCIT R.
45 shall be served by a United States marshal, a
deputy United States marshal, or a person spe-
cially appointed for that purpose, who shall
make proof of service as provided in USCIT R.
4(1).

(Added Oct. 5, 1994, eff. Jan. 1, 1995.)

Rule 5. Service and Filing of Pleadings and
Other Papers

(a) Service—When Required. Unless otherwise
prescribed by these rules, or by order of the
court, every pleading and other paper shall be
served upon each of the parties.

(b) Service—How Made. Whenever under these
rules service is required or permitted to be made
upon a party represented by an attorney, the
service shall be made upon the attorney unless
service upon the party is ordered by the court.
Service upon the attorney or upon the party
shall be made by delivering a copy to the attor-
ney or party or by mailing it to the attorney or
party at the attorney’s or party’s last known ad-
dress or, if no address is known, by leaving it
with the clerk of the court. Delivery is made by:
handing a copy to the attorney or to the party;
or leaving it at the attorney’s or party’s office
with a clerk or other person in charge thereof;
or, if there is no one in charge, leaving it in a
conspicuous place therein; or, if the office is
closed or the person to be served has no office,
leaving it at the person’s dwelling house or
usual place of abode with some person of suit-
able age and discretion then residing therein.
Service by mail is complete upon mailing.

(c) Service—Numerous Defendants. In any ac-
tion in which there are unusually large numbers
of defendants, the court, upon motion or its own
initiative, may order that service of the plead-
ings of the defendants and replies thereto need
not be made between the defendants and that
any cross-claim, counterclaim, or matter con-
stituting an avoidance or affirmative defense
contained therein shall be deemed to be denied
or avoided by all other parties, and that the fil-
ing of any such pleadings and service thereof
upon the plaintiff constitute due notice of it to
the parties. A copy of every order shall be served
upon the parties in such manner and form as the
court directs.

(d) Filing—When Required. All pleadings and
other papers required to be served upon a party
shall be filed with the court immediately after
service, unless otherwise prescribed by these
rules, or by order of the court. Depositions upon

oral examinations and interrogatories, requests
for documents, requests for admission, other dis-
covery documents, and answers and responses
thereto shall not be filed unless by order of the
court on motion or on its own initiative, or for
use in the proceeding.

(e) Filing—How Made. The filing of pleadings
and other papers with the court shall be made
by filing them with the clerk of the court, ex-
cept that the judge to whom an action is as-
signed, or a matter is referred, may permit
pleadings and other papers pertaining thereto to
be filed with the judge, in which event the judge
shall note thereon the filing date and forthwith
transmit them to the office of the clerk. Filing
with the clerk of the court shall be made by de-
livery or by mailing to: The Clerk of the Court,
United States Court of International Trade, One
Federal Plaza, New York, New York 10278-0001;
or by delivery to the clerk at places other than
New York City when the papers pertain to an ac-
tion being tried or heard at that place. Filing is
completed when received, except that a pleading
or other paper mailed by certified or registered
mail properly addressed to the clerk of the
court, with the proper postage affixed and re-
turn receipt requested, shall be deemed filed as
of the date of mailing.

(f) Filing of Summons and Complaint by Mail.
When an action is commenced by the filing of a
summons only, or the concurrent filing of a
summons and complaint, and the filing is made
by mail as prescribed by these rules, the mailing
shall be by certified or registered mail, return
receipt requested, properly addressed to the
clerk of the court, with the proper postage af-
fixed.

(g) Proof of Service. Unless otherwise pre-
scribed by these rules, or by order of the court,
papers presented for filing shall contain an ac-
knowledgment of service by the person served,
or proof of service in the form of a statement of
the date and manner of service and of the name
of the person served, certified by the person who
made service. Proof of service may appear on or
be affixed to the paper filed. The clerk may, for
good cause shown, permit papers to be filed
without acknowledgment or proof of service but
shall require proof to be filed promptly there-
after.

(h) Filings Containing Business Proprietary
Information in an Action Described in 28 U.S.C.
§1581(c). In an action described in 28 TU.S.C.
§1581(c), a pleading, motion, brief or other paper
containing business proprietary information
shall identify that information by enclosing it
in brackets. A party shall file and serve a plead-
ing, motion, brief or other paper in accordance
with any deadline established by these rules or
by order of the court. A non-confidential version
in which the business proprietary information is
deleted shall accompany a confidential version
of a pleading, motion, brief or other paper. How-
ever, when the original pleading, motion, brief
or other paper includes the statement ‘‘Bracket-
ing of Business Proprietary Information not
Final for One Business Day after Date of Filing”’
on the cover of every document containing busi-
ness proprietary information and on each page
containing business proprietary information,
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then a party may file and serve the non-con-
fidential version within one day of the filing of
that pleading, motion, brief or other paper, to-
gether with a complete revision of the original
filing, if necessary, that is identical to the origi-
nal in all respects except for any bracketing cor-
rections. When the original states that the
bracketing is not final for one business day after
the date of filing, recipients of the document
may not, until the bracketing is finalized, dis-
close the contents of the document to anyone
not authorized to receive business proprietary
information in the action.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; Oct. 3,
1984, eff. Jan. 1, 1985; July 28, 1988, eff. Nov. 1,
1988; Oct. 3, 1990, eff. Jan. 1, 1991; Nov. 29, 1995,
eff. Mar. 31, 1996; Nov. 14, 1997, eff. Jan. 1, 1998;
May 27, 1998, eff. Sept. 1, 1998.)

PRACTICE COMMENT

When the clerk concludes that exigencies so require,
the clerk may permit a pleading or paper to be filed by
facsimile transmission or similar process. Service by
such process may be made with the consent of the
party to be served. Certified or registered mail, return
receipt requested, must be used, as prescribed in Rule
5(f), when an action is commenced by the filing of a
summons only, or the concurrent filing of a summons
and complaint, and the filing is made by mail.

When a party is represented in an action by more
than one attorney of record, the party shall designate
only one attorney of record to serve, file and receive
service of pleadings and other papers on behalf of the
party.

When service is to be made upon a party represented
by an attorney, service shall be made upon the attor-
ney of record, unless otherwise ordered by the court.

When proof of service is made in the form of a state-
ment, as prescribed in Rule 5(h), and the person served
is an attorney, the statement shall identify the name
of the party represented by the attorney served.

Rule 5(e) of the Federal Rules of Civil Procedure pro-
vides that ‘‘the clerk shall not refuse to accept for fil-
ing any paper presented for that purpose solely because
it is not presented in proper form as required by these
rules or any local rules or practices.”” By contrast
USCIT Rule 5 contains no such limitation. Instead, the
responsibilities and limitations of the Clerk of the
United States Court of International Trade with re-
spect to the acceptance or rejection of a paper submit-
ted for filing are contained in USCIT Rule 82(d), which
has no counterpart within the Federal Rules of Civil
Procedure.

Rule 5(h) applies a ‘‘one day lag rule’” to a submission
containing business proprietary information. Practi-
tioners should note that this rule does not act to ex-
tend any deadline set forth in these rules or by order of
the court. Its only effect on the timing of a submission
is to provide one day for a party to prepare a non-con-
fidential version of its submission and to prepare any
correction in the bracketing of business proprietary in-
formation. In making special provision for filings in an
action brought under 28 U.S.C. §15681(c), this rule like-
wise does not excuse those filings from other require-
ments, such as those in Rule 81(h), applicable to a sub-
mission containing confidential information.

Rule 6. Time

(a) Computation. In computing any period of
time prescribed or allowed by these rules, by
order of the court, or by any applicable statute,
the day of the act, event, or default from which
the designated period of time begins to run shall
not be included. The last day of the period so
computed shall be included, unless it

is a Saturday, Sunday, or a legal holiday,! or
when the act to be done is the filing of a paper
in court, a day on which weather or other condi-
tions have made the office of the clerk inacces-
sible, in which event the period runs until the
end of the next day which is not one of the
aforementioned days. When the period of time
prescribed or allowed is less than 11 days, inter-
mediate Saturdays, Sundays and legal holidays
shall be excluded in the computation.

(b) Extension.

(1) When by these rules or by a notice given
thereunder or by order of the court, an act is re-
quired or allowed to be done at or within a spec-
ified time, the court may upon motion, for good
cause shown, order the period extended; but it
may not extend the time for taking any action
under Rules 50(b) and (c)(2), 52(b), 59(b), (d) and
(e), and 60(b), except to the extent and under the
conditions stated in them.

(2) The motion for extension of time must set
forth the specific number of additional days re-
quested, the date to which the extension is to
run, the extent to which the time for the per-
formance of the particular act has been pre-
viously extended, and the reason or reasons
upon which the motion is based. The motion
shall be filed prior to the expiration of the pe-
riod allowed for the performance of the act to
which the motion relates (including any pre-
vious extension of time); except, when for good
cause shown, the delay in filing was the result of
excusable neglect or circumstances beyond the
control of the party.

(3) No disposition shall be made until the
court acts upon the motion for extension of
time.

(c) Additional Time After Service by Mail.
Whenever a party has the right or obligation to
do some act or take some proceeding within a
prescribed or allowed period after the service of
a pleading, motion, or other paper upon the
party, and the service is made by mail, 5 days
shall be added to the prescribed or allowed pe-
riod.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; June
19, 1985, eff. Oct. 1, 1985; Apr. 28, 1987, eff. June 1,
1987; July 28, 1988, eff. Nov. 1, 1988; Oct. 3, 1990,
eff. Jan. 1, 1991.)

TITLE III—PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed—Consultation—Oral
Argument—Response Time—Show Cause
Order—Form of Motions

(a) Pleadings. There shall be a complaint and,
except for an action described in 28 U.S.C.
§15681(c), an answer; a reply to a counterclaim
denominated as such; an answer to a cross-
claim, if the answer contains a cross-claim; a
third-party complaint, if a person who was not

1As used in these rules, ‘‘legal holiday’ includes: New Year’s
Day, January 1; Martin Luther King’s Birthday, third Monday in
January; Washington’s Birthday, third Monday in February; Me-
morial Day, last Monday in May; Independence Day, July 4;
Labor Day, first Monday in September; Columbus Day, second
Monday in October; Veterans Day, November 11; Thanksgiving
Day, fourth Thursday in November; Christmas Day, December
25; and any other day designated as a holiday by the President
or the Congress of the United States.
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an original party is summoned under the provi-
sions of Rule 14; and a third-party answer, if a
third-party complaint is served. No other plead-
ing shall be allowed, except that the court may
order a reply to an answer or a third-party an-
sSwer.

(b) Motions—Consultation. Before a motion
for an extension of time as prescribed in Rule
6(b), a motion for intervention as prescribed in
Rule 24(a), a motion for a preliminary injunc-
tion to enjoin the liquidation of entries or a mo-
tion for a judicial protective order as prescribed
in Rule 56.2(a), a motion for a hearing as pre-
scribed in Rule 56.2(e), a motion for the designa-
tion of a test case or suspension as prescribed in
Rule 84, or a motion for an order compelling dis-
covery as prescribed in Rule 37(a), is made, the
moving party shall consult with all other par-
ties to the action to attempt to reach agree-
ment, in good faith, on the issues involved in
the motion. If the court finds that a party will-
fully refused to consult, or, having consulted,
willfully refused to attempt to reach agreement
in good faith, the court may impose such sanc-
tions as it deems proper.

(c) Oral Argument. Upon motion of a party, or
upon its own initiative, the court may direct
oral argument on a motion at a time and place
designated as prescribed in Rule 77(c). A motion
for oral argument on a motion shall be filed no
later than 20 days after service of the response
to the motion, or 20 days after the expiration of
the period of time allowed for service of a re-
sponse.

(d) Time To Respond. Unless otherwise pre-
scribed by these rules, or by order of the court,
a response to a motion shall be served within 10
days after service of such motion, except that a
response to a dispositive motion shall be served
within 30 days after service of such motion. The
moving party shall have 10 days after service of
the response to a dispositive motion to serve a
reply.

(e) Order To Show Cause. No order to show
cause to bring on a motion shall be granted ex-
cept upon a clear and specific showing by affida-
vit of good and specific reasons why procedure
other than regular motion is necessary or why
the time to respond should be shortened.

(f) Form of Motions and Other Papers.

(1) An application to the court for an order
shall be by motion, properly designated, which,
unless made during a hearing or trial, shall be in
writing and shall state, with particularity, the
grounds therefor. Motions which require con-
sultation between counsel before being made as
prescribed by subdivision (b) of this rule shall
describe the reasonable effort made to reach
agreement on the issues involved in the motion
through consultation with opposing counsel,
without the intervention of the court, and shall
also recite the date and time of such consulta-
tion, as well as the names of all persons partici-
pating. All motions shall set forth the relief or
order sought, and shall be accompanied by a pro-
posed order.

(2) The rules applicable to the captions, sign-
ing, and other matters of form of pleadings
apply to all motions and other papers prescribed
by these rules.

(3) All motions shall be signed in accordance
with Rule 11.

(g) Dispositive Motions Defined. Dispositive
motions include: motions for judgment on the
pleadings; motions for summary judgment; mo-
tions for judgment upon an agency record; mo-
tions to dismiss an action; and any other motion
for a final determination of an action.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; Oct. 3,
1984, eff. Jan. 1, 1985; Oct. 3, 1990, eff. Jan. 1, 1991;
Sept. 25, 1992, eff. Jan. 1, 1993.)

PRACTICE COMMENT

A schedule, agreed to by the parties, suitable for at-
tachment to a decision of the court, shall be filed at
the time an action is submitted to the court for final
determination upon a dispositive motion or upon the
conclusion of a trial. The schedule should indicate (1)
when one action is involved, the ports of entry, protest
and entry numbers, (2) when consolidated actions are
involved, the ports of entry, court numbers, protest and
entry numbers, and (3) when joined actions are in-
volved, the ports of entry, court numbers, plaintiffs,
protest and entry numbers. Cases should be arranged
according to port of entry, in numerical order.

When a party is seeking a preliminary injunction,
counsel shall, at least 24 hours prior to the filing of mo-
tion papers, notify the Case Management Section of the
Clerk’s Office at 212-264-2971. When a preliminary in-
junction is sought in conjunction with the filing of a
new action, counsel shall, before making service of the
pleadings and the motion, obtain a court number from
the Case Management Section and endorse it on the
pleadings and the motion.

Rule 8. General Rules of Pleading

(a) Claims for Relief. A pleading which sets
forth a claim for relief, whether an original
claim, counterclaim, cross-claim, or third-party
claim, shall contain (1) a short and plain state-
ment of the grounds upon which the court’s ju-
risdiction depends, unless the court already has
jurisdiction and the claim needs no new grounds
of jurisdiction to support it, (2) a short and plain
statement of the claim showing that the pleader
is entitled to relief, and (3) a demand for judg-
ment for the relief the pleader seeks. Relief in
the alternative or of several different types may
be demanded.

(b) New Grounds. A party who wishes the
court to consider any new ground in support of
a civil action described in 28 U.S.C. §1581(a) shall
aver the new ground in accordance with this
rule and, as provided in 28 U.S.C. §2638, shall
also aver that the new ground: (1) applies to the
same merchandise that was the subject of the
protest; and (2) is related to the same adminis-
trative decision that was contested in the pro-
test.

(c) Defenses—Form of Denials. A party shall
state in short and plain terms the party’s de-
fenses to each claim asserted and shall admit or
deny the averments upon which the adverse
party relies. If a party is without knowledge or
information sufficient to form a belief as to the
truth of an averment, the party shall so state
and this has the effect of a denial. Denials shall
fairly meet the substance of the averments de-
nied. When a pleader intends in good faith to
deny only a part or a qualification of an aver-
ment, the pleader shall specify so much of it as
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is true and material and shall deny only the re-
mainder. Unless the pleader intends in good
faith to controvert all the averments of the pre-
ceding pleading, the pleader may make denials
as specific denials of designated averments or
paragraphs, or may generally deny all the aver-
ments except such designated averments or
paragraphs as the pleader expressly admits; but,
when the pleader does so intend to controvert
all its averments, including averments of the
grounds upon which the court’s jurisdiction de-
pends, the pleader may do so by general denial
subject to the obligations set forth in Rule 11.

(d) Affirmative Defenses. In pleading to a pre-
ceding pleading, a party shall set forth affirma-
tively accord and satisfaction, discharge in
bankruptcy, duress, estoppel, fraud, illegality,
laches, license, payment, release, res judicata,
statute of frauds, statute of limitations, waiver,
and any other matter constituting an avoidance
or affirmative defense. When a party has mis-
takenly designated a defense as a counterclaim
or a counterclaim as a defense, the court on
terms, if justice so requires, shall treat the
pleading as if there had been a proper designa-
tion.

(e) Effect of Failure to Deny. Averments in a
pleading to which a responsive pleading is re-
quired, other than those as to the amount of
damage, are admitted when not denied in the re-
sponsive pleading. Averments in a pleading to
which no responsive pleading is required or per-
mitted shall be taken as denied or avoided.

(f) Pleading To Be Concise and Direct—Con-
sistency.

(1) Each averment of a pleading shall be sim-
ple, concise, and direct. No technical forms of
pleading or motions are required.

(2) A party may set forth two or more state-
ments of a claim or defense alternatively or hy-
pothetically, either in one count or defense or in
separate counts or defenses. When two or more
statements are made in the alternative and one
of them if made independently would be suffi-
cient, the pleading is not made insufficient by
the insufficiency of one or more of the alter-
native statements. A party may also state as
many separate claims or defenses as the party
has regardless of consistency and whether based
on legal or equitable grounds. All statements
shall be made subject to the obligations set
forth in Rule 11.

(g) Construction of Pleadings. All pleadings
shall be so construed as to do substantial jus-
tice.

(As amended July 28, 1988, eff. Nov. 1, 1988; Sept.
25, 1992, eff. Jan. 1, 1993.)

PRACTICE COMMENT

For an action described in 28 U.S.C. §1581(c), the com-
plaint shall contain: (1) a citation to the administra-
tive determination to be reviewed, (2) a statement of
the issues presented by the action and (3) a demand for
judgment.

Rule 9. Pleading Special Matters

(a) Capacity. It is not necessary to aver the
capacity of a party to sue or be sued or the au-
thority of a party to sue or be sued in a rep-
resentative capacity or the legal existence of an

organized association of persons that is made a
party, except to the extent required to show the
jurisdiction of the court. When a party desires
to raise an issue as to the legal existence of any
party or the capacity of any party to sue or be
sued or the authority of a party to sue or be
sued in a representative capacity, the party de-
siring to raise the issue shall do so by specific
negative averment, which shall include such
supporting particulars as are peculiarly within
the pleader’s knowledge.

(b) Fraud, Mistake, Condition of the Mind. In
all averments of fraud or mistake, the circum-
stances constituting fraud or mistake shall be
stated with particularity. Malice, intent, knowl-
edge, and other condition of mind of a person
may be averred generally.

(c) Conditions Precedent. In pleading the per-
formance or occurrence of conditions precedent,
it is sufficient to aver generally that all condi-
tions precedent have been performed or have oc-
curred. A denial of performance or occurrence
shall be made specifically and with particular-
ity.

(d) Official Document or Act. In pleading an
official document or official act, it is sufficient
to aver that the document was issued or the act
done in compliance with law.

(e) Judgment. In pleading a judgment or deci-
sion of a domestic or foreign court, judicial or
quasi-judicial tribunal, or of a board or officer,
it is sufficient to aver the judgment or decision
without setting forth matter showing jurisdic-
tion to render it.

(f) Time and Place. For the purpose of testing
the sufficiency of a pleading, averments of time
and place are material and shall be considered
like all other averments of material matter.

(g) Special Damage. When items of special
damage are claimed, they shall be specifically
stated.

(As amended July 28, 1988, eff. Nov. 1, 1988.)
Rule 10. Form of Pleadings

(a) Caption—Names of Parties. Every pleading
shall contain a caption setting forth the name of
this court, the title of the action, the court
number, and a designation as in Rule 7(a). In the
caption of the summons and the complaint, the
title of the action shall include the names of all
the parties, but in other pleadings it is suffi-
cient to state the name of the first party on
each side with an appropriate indication of
other parties.

(b) Paragraphs—Separate Statements. All
averments of claim or defense shall be made in
numbered paragraphs, the contents of each of
which shall be limited as far as practicable to a
statement of a single set of circumstances; and
a paragraph may be referred to by number in all
succeeding pleadings. Each claim founded upon
a separate transaction or occurrence and each
defense other than denials shall be stated in a
separate count or defense whenever a separation
facilitates the clear presentation of the matters
set forth.

(c) Adoption by Reference—Exhibits. State-
ments in a pleading may be adopted by reference
in a different part of the same pleading or in an-
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other pleading or in any motion. A copy of any
written instrument which is an exhibit to a
pleading is part thereof for all purposes.

Rule 11. Signing of Pleadings, Motions or Other
Papers—Sanctions

(a) Signature. Every pleading, written motion,
and other paper shall be signed by at least one
attorney of record in the attorney’s individual
name, or, if the party is not represented by an
attorney, shall be signed by the party. Every
pleading, motion, or other paper of the United
States shall be signed by an attorney authorized
to do so on behalf of the Assistant Attorney
General, Civil Division, Department of Justice.
A pleading, motion, or other paper of an agency
of the United States, authorized by statute to
represent itself in judicial proceedings, may be
signed by an attorney authorized to do so on be-
half of the agency. Each paper shall state the
signer’s address and telephone number, if any.
Except when otherwise specifically provided by
rule or statute, pleadings or other papers need
not be verified or accompanied by affidavit. An
unsigned paper shall be stricken unless omission
of the signature is corrected promptly after
being called to the attention of the pleader or
movant attorney or party.

(b) Representation To Court. By presenting to
the court (whether by signing, filing, submit-
ting, or later advocating) a pleading, written
motion, or other paper, an attorney or unrep-
resented party is certifying that to the best of
the person’s knowledge, information, and belief,
formed after any inquiry reasonable under the
circumstances.—

(1) it is not being presented for any improper
purpose, such as to harass or to cause unneces-
sary delay or needless increase in the cost of
litigation;

(2) the claims, defenses, and other legal con-
tentions therein are warranted by existing law
or by a non-frivolous argument for the exten-
sion, modification, or reversal of existing law
or the establishment of new law;

(3) the allegations and other factual conten-
tions have evidentiary support or, if specifi-
cally so identified, are likely to have evi-
dentiary support after a reasonable oppor-
tunity for further investigation or discovery;
and

(4) the denials of factual contentions are
warranted on the evidence or, if specifically so
identified, are reasonably based on a lack of
information or belief.

(c) Sanctions. If, after notice and a reasonable
opportunity to respond, the court determines
that subdivision (b) has been violated, the court
may, subject to the conditions stated below, im-
pose an appropriate sanction upon the attor-
neys, law firms, or parties that have violated
subdivision (b) or are responsible for the viola-
tion.

(1) How Initiated.

(A) By Motion. A motion for sanctions under
this rule shall be made separately from other
motions or requests and shall describe the spe-
cific conduct alleged to violate subdivision (b).
It shall be served as provided in USCIT R. 5,

but shall not be filed with or presented to the
court unless, within 21 days after service of
the motion (or such other period as the court
may prescribe), the challenged paper, claim,
defense, contention, allegation, or denial is
not withdrawn or appropriately corrected. If
warranted, the court may award to the party
prevailing on the motion the reasonable ex-
penses and attorney’s fees incurred in present-
ing or opposing the motion. Absent excep-
tional circumstances, a law firm shall be held
jointly responsible for violations committed
by its partners, associates, and employees.

(B) On Court’s Initiative. On its own initia-
tive, the court may enter an order describing
the specific conduct that appears to violate
subdivision (b) and directing an attorney, law
firm, or party to show cause why it has not
violated subdivision (b) with respect thereto.

(2) Nature of Sanction; Limitations. A sanc-
tion imposed for violation of this rule shall be
limited to what is sufficient to deter repeti-
tion of such conduct or comparable conduct by
others similarly situated. Subject to the limi-
tations in subparagraphs (A) and (B), the sanc-
tion may consist of, or include, directives of a
nonmonetary nature, an order to pay a pen-
alty into court, or, if imposed on motion and
warranted for effective deterrence, an order di-
recting payment to the movant of some or all
of the reasonable attorney’s fees and other ex-
penses incurred as a direct result of the viola-
tion.

(A) Monetary sanctions may not be award-
ed against a represented party for a viola-
tion of subdivision (b)(2).

(B) Monetary sanctions may not be award-
ed on the court’s initiative unless the court
issues its order to show cause before a vol-
untary dismissal or settlement of the claims
made by or against the party which is, or
whose attorneys are, to be sanctioned.

(3) Order. When imposing sanctions, the
court shall describe the conduct determined to
constitute a violation of this rule and explain
the basis for the sanction imposed.

(d) Inapplicability To Discovery. Subdivisions
(a) through (c) of this rule do not apply to dis-
closures and discovery requests, responses, ob-
jections, and motions that are subject to the
provisions of USCIT R. 26 through 37.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988; Oct. 5, 1994, eff. Jan. 1,
1995.)

Rule 12. Defenses and Objections—When and
How Presented—By Pleading or Motion—Mo-
tion for Judgment on the Pleadings

(a) When Presented.
(1) Unless a different time is prescribed in a
statute of the United States,

(A) the United States, or an officer or agen-
cy thereof, shall serve an answer to the com-
plaint, or to a cross-claim, or a reply to a
counterclaim within 60 days after the service
upon the Attorney-in-Charge, International
Trade Field Office, Commercial Litigation
Branch, Department of Justice, of the plead-
ing in which the claim is asserted; except that,
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(i) in an action described in 28 U.S.C.
§1581(c), no answer shall be served or filed,
and

(ii) in an action described in 28 U.S.C.
§1581(f), involving an order to make con-
fidential information available under section
T77(c)(2) of the Tariff Act of 1930, the answer
shall be served within 10 days after being
served with the summons and complaint.
For good cause shown, the court in any ac-
tion may order a different period of time.

(B) Any other defendant shall serve an an-
swer within 20 days after being served with the
summons and complaint, or

(C) If service of the summons has been time-
ly waived on request under Rule 4(d), within 60
days after the date when the request for waiv-
er was sent, or within 90 days after that date
if the defendant was addressed outside any ju-
dicial district of the United States.

(2) A party other than the United States or an
officer or agency thereof served with a pleading
stating a cross-claim against the party shall
serve an answer thereto within 20 days after
being served. The plaintiff shall serve a reply to
a counterclaim in the answer within 20 days
after service of the answer, or, if a reply is or-
dered by the court, within 20 days after service
of the order, unless the order otherwise directs.

(b) How Presented. Every defense, in law or
fact, to a claim for relief in any pleading, wheth-
er a claim, counterclaim, cross-claim, or third-
party claim, shall be asserted in the responsive
pleading thereto if one is required, except that
the following defenses may at the option of the
pleader be made by motion: (1) lack of jurisdic-
tion over the subject matter, (2) lack of jurisdic-
tion over the person, (3) insufficiency of process,
(4) insufficiency of service of the summons and
complaint, (b) failure to state a claim upon
which relief can be granted, (6) failure to join a
party under Rule 19. A motion making any of
these defenses shall be made before pleading if a
further pleading is permitted. No defense or ob-
jection is waived by being joined with one or
more other defenses or objections in a respon-
sive pleading or motion. If a pleading sets forth
a claim for relief to which the adverse party is
not required to serve a responsive pleading, the
adverse party may assert at the trial any de-
fense in law or fact to that claim for relief. If,
on a motion asserting the defense numbered (5)
to dismiss for failure of the pleading to state a
claim upon which relief can be granted, matters
outside of the pleading are presented to and not
excluded by the court, the motion shall be treat-
ed as one for summary judgment and disposed of
as provided in Rule 56, and all parties shall be
given reasonable opportunity to present all ma-
terial made pertinent to such motion by Rule 56.

(¢c) Motion for Judgment on the Pleadings.
After the pleadings are closed but within such
time as not to delay the trial, any party may
move for judgment on the pleadings. If, on a mo-
tion for judgment on the pleadings, matters out-
side the pleadings are presented to and not ex-
cluded by the court, the motion shall be treated
as one for summary judgment and disposed of as
provided in Rule 56, and all parties shall be

given reasonable opportunity to present all ma-
terial made pertinent to such a motion by Rule
56.

(d) Preliminary Hearings. The defenses specifi-
cally enumerated (1)-(6) in subdivision (b) of this
rule, whether made in a pleading or by motion,
and the motion for judgment mentioned in sub-
division (c) of this rule shall be heard and deter-
mined before trial on application of any party,
unless the court orders that the hearing and de-
termination thereof be deferred until the trial.

(e) Motion for More Definite Statement. If a
pleading to which a responsive pleading is per-
mitted is so vague or ambiguous that a party
cannot reasonably be required to frame a re-
sponsive pleading, the party may move for a
more definite statement before interposing a re-
sponsive pleading. The motion shall point out
the defects complained of and the details de-
sired. If the motion is granted and the order of
the court is not obeyed within 10 days after no-
tice of the order or within such time as the
court may fix, the court may strike the pleading
to which the motion was directed or make such
order as it deems just.

(f) Motion to Strike. Upon motion made by a
party before responding to a pleading or, if no
responsive pleading is permitted by these rules,
upon motion made by a party within 20 days
after the service of the pleading upon the party
or upon the court’s own initiative at any time,
the court may order stricken from any pleading
any insufficient defense or any redundant, im-
material, impertinent, or scandalous matter.

(g) Consolidation of Defenses in Motion. A
party who makes a motion under this rule may
join with it any other motions herein provided
for and then available to the party. If a party
makes a motion under this rule but omits there-
from any defense or objection then available to
the party which this rule permits to be raised by
motion, the party shall not thereafter make a
motion based on the defense or objection so
omitted, except a motion as provided in subdivi-
sion (h)(2) of this rule on any of the grounds
there stated.

(h) Waiver or
fenses.

(1) A defense of lack of jurisdiction over the
person, insufficiency of process, or insufficiency
of service of the summons and complaint is
waived (A) if omitted from a motion in the cir-
cumstances described in subdivision (g) of this
rule, or (B) if it is neither made by motion under
this rule nor included in a responsive pleading
or an amendment thereof permitted by Rule
15(a) to be made as a matter of course.

(2) A defense of failure to state a claim upon
which relief can be granted, a defense of failure
to join a party indispensable under Rule 19, and
an objection of failure to state a legal defense to
a claim may be made in any pleading permitted
or ordered under Rule 7(a), or by motion for
judgment on the pleadings, or at the trial on the
merits.

(3) Whenever it appears by suggestion of the
parties or otherwise that the court lacks juris-
diction of the subject matter, the court shall
dismiss the action.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; Oct. 3,
1984, eff. Jan. 1, 1985; July 28, 1988, eff. Nov. 1,

Preservation of Certain De-
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1988; Sept. 25, 1992, eff. Jan. 1, 1993; Oct. 5, 1994,
eff. Jan. 1, 1995.)

REFERENCES IN TEXT

Section 777(c)(2) of the Tariff Act of 1930, referred to
in subd. (a)(1)(A)(ii), is classified to section 1677f(c)(2) of
Title 19, Customs Duties.

Rule 13. Counterclaim and Cross-Claim

(a) Counterclaims. A pleading shall state as a
counterclaim any claim which at the time of
serving the pleading the pleader has against any
opposing party, if (1) the claim involves the im-
ported merchandise that is the subject matter of
the civil action, or (2) the claim is to recover
upon a bond or customs duties relating to such
merchandise.

(b) Counterclaim Exceeding Opposing Claim. A
counterclaim may or may not diminish or defeat
the recovery sought by the opposing party. It
may claim relief exceeding in amount or dif-
ferent in kind from that sought in the pleading
of the opposing party.

(c) Counterclaim Against the United States.
These rules shall not be construed to enlarge be-
yond the limits now fixed by law the right to as-
sert counterclaims or to claim credits against
the United States or an officer or agency there-
of.

(d) Counterclaim Maturing or Acquired After
Pleading. A claim which either matured or was
acquired by the pleader after serving a pleading
may, with the permission of the court, be pre-
sented as a counterclaim by supplemental plead-
ing.

(e) Omitted Counterclaim. When a pleader
fails to set up a counterclaim through oversight,
inadvertence or excusable neglect, or when jus-
tice requires, the pleader may by leave of court
set up the counterclaim by amendment.

(f) Cross-Claim Against Co-Party. A pleading
may state as a cross-claim any claim by one
party against a co-party, if (1) the claim in-
volves the imported merchandise that is the
subject matter of the civil action, or (2) the
claim is to recover upon a bond or customs du-
ties relating to such merchandise. Such cross-
claim may include a claim that the party
against whom it is asserted is or may be liable
to the cross-claimant for all or part of a claim
asserted in the action against the cross-claim-
ant.

(g) Joinder of Additional Parties. Persons
other than those made parties to the original
action may be made parties to a counterclaim or
cross-claim in accordance with the provisions of
Rules 19 and 20.

(h) Separate Trials—Separate Judgments. If
the court orders separate trials as provided in
Rule 42(b), judgment on a counterclaim or cross-
claim may be rendered in accordance with the
terms of Rule 54(b) when the court has jurisdic-
tion so to do, even if the claims of the opposing
party have been dismissed or otherwise disposed
of.

(i) Demand for a Complaint.

(1) Notwithstanding the pendency of the civil
action on a Reserve or Suspension Calendar, in
a civil action described in 28 U.S.C. §1581(a) or
(b), for good cause shown, a defendant who wish-

es to proceed expeditiously in the action may
file a motion demanding that the plaintiff file a
complaint.

(2) The motion shall include, among other in-
formation, (A) a statement of the reasons for
wanting to proceed at this time, (B) a proposed
timetable for requiring the plaintiff to file a
complaint if different from the time provided for
in this rule and the reasons for a different time,
and, in a suspended action, other scheduling in-
formation that the defendant believes necessary
to enable the court to formulate an order re-
moving a suspended action from a Suspension
Calendar, and (C) a description of any counter-
claim known to the defendant at the time the
motion is filed that the defendant intends to as-
sert in its answer.

(3) If an order granting a motion for a demand
for a complaint is entered, plaintiff shall file its
complaint within 30 days after the date of serv-
ice of the order if plaintiff wishes to continue
the action.

(4) If an order granting a motion for a demand
for a complaint is entered and plaintiff does not
voluntarily dismiss the action or fails to file a
complaint, the clerk shall enter an order of dis-
missal without further direction from the court.

(As amended July 28, 1988, eff. Nov. 1, 1988; Oct.
5, 1994, eff. Jan. 1, 1995.)

Rule 14. Third-Party Practice

(a) When Defendant May Bring in Third Party.
At any time after commencement of the action
a defending party, as a third-party plaintiff,
may cause a summons and complaint to be
served upon a person not a party to the action
who is or may be liable to the third-party plain-
tiff for all or part of the plaintiff’s claim against
the third-party plaintiff. The third-party plain-
tiff need not obtain leave to make the service if
the third-party plaintiff files the third-party
complaint not later than 10 days after serving
the original answer. Otherwise the third-party
plaintiff must obtain leave on motion upon no-
tice to all parties to the action. The person
served with the summons and third-party com-
plaint, hereinafter called the third-party defend-
ant, shall make any defenses to the third-party
plaintiff’s claim as provided in Rule 12, and any
counterclaims against the third-party plaintiff
and cross-claims against other third-party de-
fendants as provided in Rule 13. The third-party
defendant may assert against the plaintiff any
defenses which the third-party plaintiff has to
the plaintiff’s claim. The third-party defendant
may also assert any claim against the plaintiff,
if (1) the claim involves the imported merchan-
dise that is the subject matter of the civil ac-
tion, or (2) the claim is to recover upon a bond
or customs duties relating to such merchandise.
The plaintiff may assert any claim against the
third-party defendant, if (1) the claim involves
the imported merchandise that is the subject
matter of the civil action, or (2) the claim is to
recover upon a bond or customs duties relating
to such merchandise, and the third-party de-
fendant thereupon shall assert any defenses as
provided in Rule 12 and any counterclaims and
cross-claims as provided in Rule 13. Any party
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may move to strike the third-party claim, or for
its severance or for a separate trial. A third-
party defendant may proceed under this rule
against any person not a party to the action
who is or may be liable to the third-party de-
fendant for all or part of the claim made in the
action against the third-party defendant.

(b) When Plaintiff May Bring in Third Party.
When a counterclaim is asserted against a plain-
tiff, the plaintiff may cause a third-party to be
brought in under circumstances which under
this rule would entitle a defendant to do so.

(As amended July 28, 1988, eff. Nov. 1, 1988.)
Rule 15. Amended and Supplemental Pleadings

(a) Amendments. A party may amend the par-
ty’s pleading once as a matter of course at any
time before a responsive pleading is served or, if
the pleading is one to which no responsive plead-
ing is permitted and the action has not been no-
ticed for trial, the party may so amend it at any
time within 20 days after it is served. Otherwise
a party may amend the party’s pleading only by
leave of court or by written consent of the ad-
verse party; and leave shall be freely given when
justice so requires. A party shall plead in re-
sponse to an amended pleading within the time
remaining for response to the original pleading
or within 10 days after service of the amended
pleading, whichever period may be longer, un-
less the court otherwise orders.

(b) Amendments To Conform to the Evidence.
When issues not raised by the pleadings are
tried by express or implied consent of the par-
ties, they shall be treated in all respects as if
they had been raised in the pleadings. Such
amendment of the pleadings as may be nec-
essary to cause them to conform to the evidence
and to raise these issues may be made upon mo-
tion of any party at any time, even after judg-
ment; but failure so to amend does not affect
the result of the trial of these issues. If evidence
is objected to at the trial on the ground that it
is not within the issues made by the pleadings,
the court may allow the pleadings to be amend-
ed and shall do so freely when the presentation
of the merits of the action will be subserved
thereby and the objecting party fails to satisfy
the court that the admission of such evidence
would prejudice the party in maintaining the
party’s action or defense upon the merits. The
court may grant a continuance to enable the ob-
jecting party to meet such evidence.

(c) Relation Back of Amendments. An amend-
ment of a pleading relates back to the date of
the original pleading when

(1) relation back is permitted by the law
that provides the statute of limitations appli-
cable to the action, or

(2) the claim or defense asserted in the
amendment arose out of the conduct, trans-
action, or occurrence set forth or attempted to
be set forth in the original pleading, or

(3) the amendment changes the party or the
naming of the party against whom a claim is
asserted if the foregoing provision (2) is sat-
isfied and, within the period provided by Rule

4 for service of the pleadings commencing the

action, the party to be brought in by amend-

ment (A) has received such notice of the insti-
tution of the action that the party will not be
prejudiced in maintaining a defense on the
merits, and (B) knew or should have known
that, but for a mistake concerning the iden-
tity of the proper party, the action would have
been brought against the party.

The delivery or mailing of the pleadings com-
mencing the action to the Attorney-in-Charge,
International Trade Field Office, Commercial
Litigation Branch, Department of Justice, or an
agency or officer who would have been a proper
defendant if named, satisfies the requirement of
subparagraphs (A) and (B) of this paragraph (3)
with respect to the United States or any agency
or officer thereof to be brought into the action
as a defendant.

(d) Supplemental Pleadings. Upon motion of a
party, the court may, upon reasonable notice
and upon such terms as are just, permit the
party to serve a supplemental pleading setting
forth transactions or occurrences or events
which have happened since the date of the plead-
ing sought to be supplemented. Permission may
be granted even though the original pleading is
defective in its statements of a claim for relief
or defense. If the court deems it advisable that
the adverse party plead to the supplemental
pleading, it shall so order, specifying the time
therefor.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; July
28, 1988, eff. Nov. 1, 1988; Sept. 25, 1992, eff. Jan.
1, 1993.)

Rule 16. Postassignment Conferences—Schedul-
ing—Management

(a) Postassignment Conferences—Objectives.
In any action, the judge to whom the action is
assigned may, in the discretion of that judge, di-
rect the attorneys for the parties and any unrep-
resented parties to appear for a conference or
conferences for such purposes as

(1) expediting the disposition of the action;

(2) establishing early and continuing control
so that the action will not be protracted be-
cause of lack of management;

(3) discouraging wasteful activities;

(4) improving the quality of the proceedings
for the final disposition of the action through
more thorough preparation; and

(5) facilitating the settlement of the action.

(b) Scheduling and Planning. Except as pro-
vided in Rule 56.2 or when the judge to whom the
action is assigned finds that a scheduling order
will not aid in the disposition of the action and
enters an order to that effect, together with a
statement of reasons and facts upon which the
order is based, the judge shall, after consulting
with the attorneys for the parties and any un-
represented parties, by a scheduling conference,
telephone, mail, or other suitable means, enter
a scheduling order that limits the time

(1) to join other parties and to amend the
pleadings;

(2) to file and hear motions; and

(3) to complete discovery.

The scheduling order also may include
(4) the date or dates for conferences before
submission of the action for final disposition,
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a final postassignment conference, and trial or
submission of a dispositive motion; and

(5) any other matters appropriate in the cir-
cumstances of the action.

The scheduling order, or the order that a
scheduling order will not aid in the disposition
of the action, shall issue as soon as practicable
but in no event more than 90 days after the ac-
tion is assigned. A schedule shall not be modi-
fied except by leave of the judge upon a showing
of good cause.

(c) Subjects to be Discussed at Postassignment
Conferences. The participants at any conference
under this rule may consider and take action
with respect to

(1) the formulation and simplification of the
issues, including the elimination of frivolous
claims or defenses;

(2) the necessity or desirability of amend-
ments to the pleadings;

(3) the possibility of obtaining admissions of
fact and of documents which will avoid unnec-
essary proof, stipulations regarding the au-
thenticity of documents, and advance rulings
from the court on the admissibility of evi-
dence;

(4) the avoidance of unnecessary proof and of
cumulative evidence;

(5) the identification of witnesses and docu-
ments, the need and schedule for filing and ex-
changing briefs, and the date or dates for fur-
ther conferences and for submission of the ac-
tion for final disposition;

(6) the advisability of referring matters to a
master;

(7) the possibility of settlement or the use of
extrajudicial procedures to resolve the dis-
pute;

(8) the form and substance of the scheduling
or postassignment conference order;

(9) the disposition of pending motions;

(10) the need for adopting special procedures
for managing potentially difficult or pro-
tracted actions that may involve complex is-
sues, multiple parties, difficult legal ques-
tions, or unusual proof problems;

(11) access to confidential or privileged in-
formation contained in an administrative
record, which is the subject of the action; and

(12) such other matters as may aid in the
disposition of the action.

At least one of the attorneys for each party par-
ticipating in any postassignment conference
shall have authority to enter into stipulations
and to make admissions regarding all matters
that the participants may reasonably anticipate
may be discussed.

(d) Final Postassignment Conference. Any
final postassignment conference shall be held as
close to the time of submission of the action for
final disposition as reasonable under the circum-
stances. The participants at any such conference
shall formulate a plan for submission of the ac-
tion for final disposition. At least one of the at-
torneys on behalf of each of the parties and any
unrepresented parties shall participate in the
conference.

(e) Orders. After any conference held pursuant
to this rule, an order shall be entered reciting

the action taken. This order shall control the
subsequent course of the action unless modified
by a subsequent order. The order following a
final postassignment conference shall be modi-
fied only to prevent manifest injustice.

(f) Sanctions. If a party or party’s attorney
fails to obey a scheduling or postassignment
conference order, or if no appearance is made on
behalf of a party at a scheduling or postassign-
ment conference, or if a party or party’s attor-
ney is substantially unprepared to participate in
the conference, or if a party or party’s attorney
fails to participate in good faith, the judge, upon
motion or the judge’s own initiative, may make
such orders with regard thereto as are just, and
among others any of the orders provided in Rule
37(b)(2), (3), and (4). In lieu of or in addition to
any other sanction, the judge shall require the
party or the attorney representing the party or
both to pay the reasonable expenses incurred be-
cause of any noncompliance with this rule, in-
cluding attorney’s fees, unless the judge finds
that the noncompliance was substantially justi-
fied or that other circumstances make an award
of expenses unjust.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988; Nov. 29, 1995, eff. Mar. 31,
1996.)

PRACTICE COMMENT

The attorneys for the parties and any unrepresented
parties are expected to consult prior to a postassign-
ment conference. The consultations should pertain to
such matters as: access to the confidential portions of
the administrative record, if any; the definition of the
issues; whether discovery is necessary or permissible;
and, the establishment of a proposed discovery sched-
ule, if it is agreed that discovery will be conducted.

TITLE IV—-PARTIES

Rule 17. Parties Plaintiff and Defendant—Capac-
ity

(a) Real Party in Interest. Every action shall
be prosecuted in the name of the real party in
interest. An executor, administrator, guardian,
bailee, trustee of an express trust, a party with
whom or in whose name a contract has been
made for the benefit of another, or a party au-
thorized by statute may sue in that person’s
own name without joining the party for whose
benefit the action is brought; and when a stat-
ute of the United States so provides, an action
for the use or benefit of another shall be brought
in the name of the United States. No action
shall be dismissed on the ground that it is not
prosecuted in the name of the real party in in-
terest until a reasonable time has been allowed
after objection for ratification of commence-
ment of the action by, or joinder or substitution
of, the real party in interest; and such ratifica-
tion, joinder, or substitution shall have the
same effect as if the action had been commenced
in the name of the real party in interest.

(b) Capacity To Sue or Be Sued. The capacity
of an individual, other than one acting in a rep-
resentative capacity, to sue or be sued shall be
determined by the law of the individual’s domi-
cile. The capacity of a corporation to sue or be
sued shall be determined by the law under which
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it was organized. In all other cases, capacity to
sue or be sued shall be determined by the law of
the appropriate state except (1) that a partner-
ship or other unincorporated association, which
has no such capacity by the law of such state,
may sue or be sued in its common name for the
purpose of enforcing for or against it a sub-
stantive right existing under the Constitution or
laws of the United States, and (2) that the ca-
pacity of a receiver appointed by a court of the
United States to sue or be sued in a court of the
United States is governed by 28 U.S.C. §§754 and
959(a).

(c) Infants or Incompetent Persons. Whenever
an infant or incompetent person has a represent-
ative, such as a general guardian, committee,
conservator, or other like fiduciary, the rep-
resentative may sue or defend on behalf of the
infant or incompetent person. An infant or in-
competent person who does not have a duly ap-
pointed representative may sue by a next friend
or by a guardian ad litem. The court shall ap-
point a guardian ad litem for an infant or in-
competent person not otherwise represented in
an action or shall make such other order as it
deems proper for the protection of the infant or
incompetent person.

(As amended July 28, 1988, eff. Nov. 1, 1988.)

Rule 18. Joinder of Claims and Remedies

(a) Joinder of Claims. A party asserting a
claim to relief as an original claim, counter-
claim, cross-claim, or third-party claim, may
join, either as independent or as alternate
claims, as many claims, legal or equitable, as
the party has against an opposing party, except
that in an action described in 28 U.S.C. §1581(a),
a party may join claims only if they involve a
common issue.

(b) Joinder of Remedies. Whenever a claim is
one heretofore cognizable only after another
claim has been prosecuted to a conclusion, the
two claims may be joined in a single action; but
the court shall grant relief in that action only
in accordance with the relative substantive
rights of the parties. In particular, a plaintiff
may state a claim for money and a claim to
have set aside a conveyance fraudulent as to
that plaintiff, without first having obtained a
judgment establishing the claim for money.

(As amended July 28, 1988, eff. Nov. 1, 1988.)

Rule 19. Joinder of Persons Needed for Just Ad-
judication

(a) Persons To Be Joined if Feasible. A person
shall be joined as a party in the action if (1) in
the person’s absence complete relief cannot be
accorded among those already parties, or (2) the
person claims an interest relating to the subject
of the action and is so situated that the disposi-
tion of the action in the person’s absence may
(A) as a practical matter impair or impede the
person’s ability to protect that interest, or (B)
leave any of the persons already parties subject
to a substantial risk of incurring double, mul-
tiple, or otherwise inconsistent obligations by
reason of the claimed interest. If the person has
not been so joined, the court shall order that the

person be made a party. If the person should join
as a plaintiff but refuses to do so, the person
may be made a defendant, or, in a proper case,
an involuntary plaintiff.

(b) Determination by Court Whenever Joinder
Not Feasible. If a person as described in subdivi-
sion (a)(1)-(2) of this rule cannot be made a
party, the court shall determine whether in eq-
uity and good conscience the action should pro-
ceed among the parties before it, or should be
dismissed, the absent person being thus regarded
as indispensable. The factors to be considered by
the court include: (1) to what extent a judgment
rendered in the person’s absence might be preju-
dicial to the person or those already parties; (2)
the extent to which, by protective provisions in
the judgment, by the shaping of relief, or other
measures, the prejudice can be lessened or
avoided; (3) whether a judgment rendered in the
person’s absence will be adequate; and (4) wheth-
er the plaintiff will have an adequate remedy if
the action is dismissed for nonjoinder.

(c) Pleading Reasons for Nonjoinder. A plead-
ing asserting a claim for relief shall state the
names, if known to the pleader, of any persons
as described in subdivision (a)(1)-(2) of this rule
who are not joined, and the reasons why they
are not joined.

(d) Exception of Class Actions. This rule is
subject to the provisions of Rule 23.

(As amended July 28, 1988, eff. Nov. 1, 1988.)

Rule 20. Permissive Joinder of Parties

(a) Permissive Joinder. All persons may join
in one action as plaintiffs if they assert any
right to relief jointly, severally, or in the alter-
native in respect of or arising out of the same
transaction, occurrence, or series of trans-
actions or occurrences and if any question of
law or fact common to all these persons will
arise in the action. All persons may be joined in
one action as defendants if there is asserted
against them jointly, severally, or in the alter-
native, any right to relief in respect of or aris-
ing out of the same transaction, occurrence, or
series of transactions or occurrences, and if any
question of law or fact common to all defend-
ants will arise in the action. A plaintiff or de-
fendant need not be interested in obtaining or
defending against all the relief demanded. Judg-
ment may be given for one or more of the plain-
tiffs according to their respective rights to re-
lief, and against one or more defendants accord-
ing to their respective liabilities.

(b) Separate Trials. The court may make such
orders as will prevent a party from being embar-
rassed, delayed, or put to expense by the inclu-
sion of a party against whom the party asserts
no claim and who asserts no claim against the
party, and may order separate trials or make
other orders to prevent delay or prejudice.

(As amended July 28, 1988, eff. Nov. 1, 1988.)
Rule 21. Misjoinder and Nonjoinder of Parties

Misjoinder of parties is not ground for dismis-
sal of an action. Parties may be dropped or
added by order of the court on motion of any
party or on its own initiative at any stage of the
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action and on such terms as are just. Any claim
against a party may be severed and proceeded
with separately.

Rule 22. [Reserved]
Rule 23. Class Actions

(a) Prerequisites to a Class Action. One or
more members of a class may sue or be sued as
representative parties on behalf of all only if (1)
the class is so numerous that joinder of all
members is impracticable, (2) there are ques-
tions of law or fact common to the class, (3) the
claims or defenses of the representative parties
are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and
adequately protect the interests of the class.

(b) Class Actions Maintainable. An action may
be maintained as a class action if the pre-
requisites of subdivision (a) are satisfied, and in
addition:

(1) the prosecution of separate actions by or
against individual members of the class would
create a risk of (A) inconsistent or varying adju-
dications with respect to individual members of
the class which would establish incompatible
standards of conduct for the party opposing the
class, or (B) adjudications with respect to indi-
vidual members of the class which would as a
practical matter be dispositive of the interests
of the other members not parties to the adju-
dications or substantially impair or impede
their ability to protect their interests; or

(2) the party opposing the class has acted or
refused to act on grounds generally applicable to
the class, thereby making appropriate final in-
junctive relief or corresponding declaratory re-
lief with respect to the class as a whole; or

(3) the court finds that the questions of law or
fact common to the members of the class pre-
dominate over any questions affecting only indi-
vidual members, and that a class action is supe-
rior to other available methods for the fair and
efficient adjudication of the controversy. The
matters pertinent to the findings include: (A)
the interest of members of the class in individ-
ually controlling the prosecution or defense of
separate actions; (B) the extent and nature of
any litigation concerning the controversy al-
ready commenced by or against members of the
class; (C) the desirability or undesirability of
concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be
encountered in the management of a class ac-
tion.

(c) Determination by Order Whether Class Ac-
tion To Be Maintained—Notice—Judgment—Ac-
tions Conducted Partially as Class Actions.

(1) As soon as practicable after the commence-
ment of an action brought as a class action, the
court shall determine by order whether it is to
be so maintained. An order under this subdivi-
sion may be conditional, and may be altered or
amended before the decision on the merits.

(2) In any class action maintained under sub-
division (b)(3) of this rule, the court shall direct
to the members of the class the best notice prac-
ticable under the circumstances, including indi-
vidual notice to all members who can be identi-
fied through reasonable effort. The notice shall

advise each member that (A) the court will ex-
clude the member from the class if the member
so requests by a specified date; (B) the judg-
ment, whether favorable or not, will include all
members who do not request exclusion; and (C)
any member who does not request exclusion
may, if the member desires, enter an appearance
through counsel.

(3) The judgment in an action maintained as a
class action under subdivision (b)(1) or (b)(2) of
this rule, whether or not favorable to the class,
shall include and describe those whom the court
finds to be members of the class. The judgment
in an action maintained as a class action under
subdivision (b)(3) of this rule, whether or not fa-
vorable to the class, shall include and specify or
describe those to whom the notice provided in
subdivision (c)(2) of this rule was directed, and
who have not requested exclusion, and whom the
court finds to be members of the class.

(4) When appropriate (A) an action may be
brought or maintained as a class action with re-
spect to particular issues, or (B) a class may be
divided into subclasses and each subclass treat-
ed as a class, and the provisions of this rule
shall then be construed and applied accordingly.

(d) Orders in Conduct of Actions. In the con-
duct of actions to which this rule applies, the
court may make appropriate orders: (1) deter-
mining the course of proceedings or prescribing
measures to prevent undue repetition or com-
plication in the presentation of evidence or ar-
gument; (2) requiring, for the protection of the
members of the class or otherwise for the fair
conduct of the action, that notice be given in
such manner as the court may direct to some or
all of the members of any step in the action, or
of the proposed extent of the judgment, or of the
opportunity of members to signify whether they
consider the representation fair and adequate,
to intervene and present claims or defenses, or
otherwise to come into the action; (3) imposing
conditions on the representative parties or on
intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as
to representation of absent persons, and that the
action proceed accordingly; (b) dealing with
similar procedural matters. The orders may be
combined with an order under Rule 16, and may
be altered or amended as may be desirable from
time to time.

(e) Dismissal or Compromise. A class action
shall not be dismissed or compromised without
the approval of the court, and notice of the pro-
posed dismissal or compromise shall be given to
all members of the class in such manner as the
court directs.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988.)

Rule 23.1. Actions Relating to Unincorporated
Associations

An action brought by or against the members
of an unincorporated association as a class by
naming certain members as representative par-
ties may be maintained only if it appears that
the representative parties will fairly and ade-
quately protect the interests of the association
and its members. In the conduct of the action
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the court may make appropriate orders cor-
responding with those described in Rule 23(d),
and the procedure for dismissal or compromise
of the action shall correspond with that pro-
vided in Rule 23(e).

Rule 24. Intervention

(a) Intervention of Right. Upon timely appli-
cation anyone shall be permitted to intervene in
an action: (1) when a statute of the United
States confers an unconditional right to inter-
vene; or (2) when the applicant claims an inter-
est relating to the property or transaction
which is the subject of the action and the appli-
cant is so situated that the disposition of the ac-
tion may as a practical matter impair or impede
the applicant’s ability to protect that interest,
unless the applicant’s interest is adequately rep-
resented by existing parties.

In an action described in 28 U.S.C. §1581(c), a
timely application shall be made no later than
30 days after the date of service of the complaint
as provided for in Rule 3(e), unless for good
cause shown at such later time for the following
reasons: (1) mistake, inadvertence, surprise or
excusable neglect; or (2) under circumstances in
which by due diligence a motion to intervene
under this subsection could not have been made
within the 30-day period.

(b) Permissive Intervention. Upon timely ap-
plication anyone may be permitted to intervene
in an action: (1) when a statute of the United
States confers a conditional right to intervene;
or (2) when an applicant’s claim or defense and
the main action have a question of law or fact in
common. When a party to an action relies for
ground of claim or defense upon any statute or
executive order administered by a federal gov-
ernmental officer or agency or upon any regula-
tion, order, requirement, or agreement issued or
made pursuant to the statute or executive order,
the officer or agency upon timely application
may be permitted to intervene in the action. In
exercising its discretion, the court shall con-
sider whether the intervention will unduly delay
or prejudice the adjudication of the rights of the
original parties.

(c) Procedure. Except in an action described in
28 U.S.C. §1581(c), a person desiring to intervene
shall serve a motion to intervene upon the par-
ties as provided in Rule 5. The motion shall
state the grounds therefor and shall be accom-
panied by a pleading setting forth the claim or
defense for which intervention is sought. The
same procedure shall be followed when a statute
of the United States gives a right to intervene.
When the constitutionality of an act of Congress
affecting the public interest is drawn in ques-
tion in any action in which the United States or
an officer, agency, or employee thereof is not a
party, the court shall notify the Attorney Gen-
eral of the United States as provided in Title 28,
U.S.C. §2403. A party challenging the constitu-
tionality of legislation should call the attention
of the court to its consequential duty, but fail-
ure to do so is not a waiver of any constitutional
right otherwise timely asserted.

In an action described in 28 U.S.C. §1581(c), an
interested party who was a party to the proceed-
ing in connection with which the matter arose

and who desires to intervene pursuant to sub-
paragraph (a) shall, after consultation in accord-
ance with Rule 7(b), serve a motion to intervene
upon the parties as provided in Rule 5. The mo-
tion shall state (1) whether the application for
intervention has been consented to by the par-
ties, and (2) the grounds in support of the mo-
tion. When the applicant for intervention seeks
to intervene on the side of the plaintiff, the mo-
tion shall state the applicant’s standing, and
shall state the administrative determination to
be reviewed and the issues that the intervenor
desires to litigate. When the applicant for inter-
vention seeks to intervene on the side of the de-
fendant, the motion shall state the applicant’s
standing. If no objection has been filed within 10
days after service of the motion, or if the mo-
tion has been consented to by all of the parties,
the clerk of the court may order the requested
relief.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; July
28, 1988, eff. Nov. 1, 1988; Sept. 25, 1992, eff. Jan.
1, 1993.)

PRACTICE COMMENT

To provide information to assist a judge in determin-
ing whether there is reason for disqualification upon
the grounds of a financial interest, under 28 U.S.C. §455,
a completed ‘‘Disclosure Statement” form, available
upon request from the office of the clerk, must be filed
by certain corporations, trade associations, and others
appearing as parties, intervenors, or amicus curiae. A
copy of the ‘‘Disclosure Statement’ form is shown in
Form 13 of the Appendix of Forms.

Permissive intervention in this court is subject to
the statutory provisions of 28 U.S.C. §2631(j).

Rule 25. Substitution of Parties

(a) Death.

(1) If a party dies and the claim is not thereby
extinguished, the court may order substitution
of the proper parties. The motion for substi-
tution may be made by any party or by the suc-
cessors or representatives of the deceased party
and shall be served on the parties as provided in
Rule 5 and upon the persons not parties in the
manner provided in Rule 4 for the service of a
summons. Unless the motion for substitution is
made not later than 90 days after the death is
suggested upon the record by service of a state-
ment of the fact of the death as provided herein
for the service of the motion, the action shall be
dismissed as to the deceased party.

(2) In the event of the death of one or more of
the plaintiffs or of one or more of the defendants
in an action in which the right sought to be en-
forced survives only to the surviving plaintiffs
or only against the surviving defendants, the ac-
tion does not abate. The death shall be sug-
gested upon the record and the action shall pro-
ceed in favor of or against the surviving parties.

(b) Incompetency. If a party becomes incom-
petent, the court upon motion served as pro-
vided in subdivision (a) of this rule may allow
the action to be continued by or against the par-
ty’s representative.

(c) Transfer of Interest. In case of any transfer
of interest, the action may be continued by or
against the original party, unless the court upon
motion directs the person to whom the interest
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is transferred to be substituted in the action or
joined with the original party. Service of the
motion shall be made as provided in subdivision
(a) of this rule.

(d) Public Officers—Death or Separation From
Office.

(1) When a public officer is a party to an ac-
tion in an official capacity and during its pend-
ency dies, resigns, or otherwise ceases to hold
office, the action does not abate and the officer’s
successor is automatically substituted as a
party. Proceedings following the substitution
shall be in the name of the substituted party,
but any misnomer not affecting the substantial
rights of the parties shall be disregarded. An
order of substitution may be entered at any
time, but the omission to enter such an order
shall not affect the substitution.

(2) A public officer who sues or is sued in an
official capacity may be described as a party by
the officer’s official title rather than by name;
but the court may require the officer’s name to
be added.

(As amended July 28, 1988, eff. Nov. 1, 1988.)
TITLE V—DEPOSITIONS AND DISCOVERY

Rule 26. General Provisions Governing Discovery

(a) Discovery Methods. Parties may obtain
discovery by one or more of the following meth-
ods: depositions upon oral examination or writ-
ten questions; written interrogatories; produc-
tion of documents or things or permission to
enter upon land or other property for inspection
and other purposes; physical and mental exami-
nations; and requests for admission.

(b) Discovery Scope and Limits. Unless other-
wise limited by order of the court as prescribed
by these rules, the scope of discovery is as fol-
lows:

(1) In General. Parties may obtain discovery
regarding any matter, not privileged, which is
relevant to the subject matter involved in the
pending action, whether it relates to the claim
or defense of the party seeking discovery or to
the claim or defense of any other party, includ-
ing the existence, description, nature, custody,
condition and location of any books, documents,
or other tangible things and the identity and lo-
cation of persons having knowledge of any dis-
coverable matter. It is not ground for objection
that the information sought will be inadmissible
at the trial if the information sought appears
reasonably calculated to lead to the discovery of
admissible evidence.

The frequency or extent of use of the discov-
ery methods set forth in subdivision (a) shall be
limited by the court if it determines that: (i) the
discovery sought is unreasonably cumulative or
duplicative, or is obtainable from some other
source that is more convenient, less burden-
some, or less expensive; (ii) the party seeking
discovery has had ample opportunity by discov-
ery in the action to obtain the information
sought; or (iii) the discovery is unduly burden-
some or expensive, taking into account the
needs of the case, the amount in controversy,
limitations on the parties’ resources, and the
importance of the issues at stake in the litiga-

tion. The court may act upon its own initiative
after reasonable notice or pursuant to a motion
under subdivision (c).

(2) Insurance Agreements. A party may obtain
discovery of the existence and contents of any
insurance agreement under which any person
carrying on an insurance business may be liable
to satisfy part or all of a judgment which may
be entered in the action or to indemnify or reim-
burse for payments made to satisfy the judg-
ment. Information concerning the insurance
agreement is not by reason of disclosure admis-
sible in evidence at trial. For purposes of this
paragraph, an application for insurance shall
not be treated as part of an insurance agree-
ment.

(3) Trial Preparation—Materials. Subject to
the provisions of paragraph (4) of this subdivi-
sion (b), a party may obtain discovery of docu-
ments and tangible things otherwise discover-
able under paragraph (1) of this subdivision (b)
and prepared in anticipation of litigation or for
trial by or for another party or by or for that
other party’s representative (including the other
party’s attorney, consultant, surety, indemni-
tor, insurer, or agent) only upon a showing that
the party seeking discovery has substantial need
of the materials in the preparation of the par-
ty’s case and that the party is unable without
undue hardship to obtain the substantial equiva-
lent of the materials by other means. In order-
ing discovery of such materials when the re-
quired showing has been made, the court shall
protect against disclosure of the mental impres-
sions, conclusions, opinions, or legal theories of
an attorney or other representative of a party
concerning the litigation.

A party may obtain without the required
showing a statement concerning the action or
its subject matter previously made by that
party. Upon request, a person not a party may
obtain without the required showing a state-
ment concerning the action or its subject mat-
ter previously made by that person. If the re-
quest is refused, the person may move for a
court order. The provisions of Rule 37(a)(3) apply
to the award of expenses incurred in relation to
the motion. For purposes of this paragraph, a
statement previously made is (A) a written
statement signed or otherwise adopted or ap-
proved by the person making it, or (B) a steno-
graphic, mechanical, electrical, or other record-
ing, or a transcription thereof, which is a sub-
stantially verbatim recital of an oral statement
by the person making it and contemporaneously
recorded.

(4) Trial preparation—Experts. Discovery of
facts known and opinions held by experts, other-
wise discoverable under the provisions of para-
graph (1) of this subdivision (b) and acquired or
developed in anticipation of litigation or for
trial, may be obtained only as follows:

(A)(1) A party may through interrogatories re-
quire any other party to identify each person
whom the other party expects to call as an ex-
pert witness at trial, to state the subject matter
on which the expert is expected to testify, and
to state the substance of the facts and opinions
to which the expert is expected to testify and a
summary of the grounds for each opinion. (ii)
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Upon motion, the court may order further dis-
covery by other means, subject to such restric-
tions as to scope and such provisions, pursuant
to subparagraph (4)(C) of this subdivision (b),
concerning fees and expenses as the court may
deem appropriate.

(B) A party may discover facts known or opin-
ions held by an expert who has been retained or
specially employed by another party in anticipa-
tion of litigation or preparation for trial, and
who is not expected to be called as a witness at
trial, only as provided in Rule 35(b), or upon a
showing of exceptional circumstances under
which it is impracticable for the party seeking
discovery to obtain facts or opinions on the
same subject by other means.

(C) Unless manifest injustice would result, (i)
the court shall require that the party seeking
discovery pay the expert a reasonable fee for
time spent in responding to discovery under sub-
paragraphs (4)(A)(ii) and (4)(B) of this subdivi-
sion (b); and (ii) with respect to discovery ob-
tained under subparagraph (4)(A)(ii) of this sub-
division (b) the court may require, and with re-
spect to discovery obtained under subparagraph
(4)(B) of this subdivision (b) the court shall re-
quire, the party seeking discovery to pay the
other party a fair portion of the fees and ex-
penses reasonably incurred by the latter party
in obtaining facts and opinions from the expert.

(c) Protective Orders. Upon its own initiative,
or upon motion by a party or by the person from
whom discovery is sought, and for good cause
shown, the court may make any order which jus-
tice requires to protect a party or person from
annoyance, embarrassment, oppression, or
undue burden, delay or expense, including one or
more of the following: (1) that the discovery not
be had; (2) that the discovery may be had only
on specified terms and conditions, including a
designation of the time or place; (3) that the dis-
covery may be had only by a method of discov-
ery other than that selected by the party seek-
ing discovery; (4) that certain matters not be in-
quired into, or that the scope of the discovery be
limited to certain matters; (5) that discovery be
conducted with no one present except persons
designated by the court; (6) that a deposition
after being sealed be opened only by order of the
court; (7) that a trade secret or other confiden-
tial research, development, or commercial infor-
mation not be disclosed or be disclosed only in
a designated way; (8) that the parties simulta-
neously file specified documents or information
enclosed in sealed envelopes to be opened as di-
rected by the court.

If the motion for a protective order is denied
in whole or in part, the court may, on such
terms and conditions as are just, order that any
party or person provide or permit discovery. The
provisions of Rule 37(a)(3) apply to the award of
expenses incurred in relation to the motion.

(d) Sequence and Timing of Discovery. Unless
the court upon motion, for the convenience of
parties and witnesses and in the interests of jus-
tice, orders otherwise, methods of discovery
may be used in any sequence and the fact that
a party is conducting discovery, whether by dep-
osition or otherwise, shall not operate to delay
any other party’s discovery.

(e) Supplementation of Responses. A party
who has responded to a request for discovery
with a response that was complete when made is
under no duty to supplement his response to in-
clude information thereafter acquired, except as
follows:

(1) A party is under a duty seasonably to sup-
plement the response with respect to any ques-
tion directly addressed to (A) the identity and
location of persons having knowledge of discov-
erable matters, and (B) the identity of each per-
son expected to be called as an expert witness at
trial, the subject matter on which the person is
expected to testify, and the substance of the per-
son’s testimony.

(2) A party is under a duty seasonably to
amend a prior response if the party obtains in-
formation upon the basis of which (A) the party
knows that the response was incorrect when
made, or (B) the party knows that the response
though correct when made is no longer true and
the circumstances are such that a failure to
amend the response is in substance a knowing
concealment.

(3) A duty to supplement responses may be im-
posed by order of the court, agreement of the
parties, or at any time prior to trial through
new requests for supplementation of prior re-
sponses.

(f) Discovery Conference. At any time after
the filling of a complaint the court may direct
the attorneys for the parties to appear before it
for a conference on the subject of discovery. The
court shall do so upon motion by the attorney
for any party if the motion includes:

(1) A statement of the issues as they then ap-
pear;

(2) A proposed plan and schedule of discovery;

(3) Any limitations proposed to be placed on
discovery;

(4) Any other proposed orders with respect to
discovery; and

(5) A statement showing that the attorney
making the motion has made a reasonable effort
to reach agreement with opposing attorneys on
the matters set forth in the motion. Each party
and each party’s attorney are under a duty to
participate in good faith in the framing of a dis-
covery plan if a plan is proposed by the attorney
for any party. Notice of the motion shall be
served on all parties. Objections or additions to
matters set forth in the motion shall be served
not later than 10 days after service of the mo-
tion.

Following the discovery conference, the court
shall enter an order tentatively identifying the
issues for discovery purposes, establishing a
plan and schedule for discovery, setting limita-
tions on discovery, if any; and determining such
other matters, including the allocation of ex-
penses, as are necessary for the proper manage-
ment of discovery in the action. An order may
be altered or amended whenever justice so re-
quires.

Subject to the right of a party who properly
moves for a discovery conference to prompt con-
vening of the conference, the court may combine
the discovery conference with a postassignment
conference authorized by Rule 16.

(g) Signing of Discovery Requests, Responses,
and Objections. Every request for discovery or
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response or objection thereto made by a party
represented by an attorney shall be signed by at
least one attorney of record in the attorney’s in-
dividual name, whose address and telephone
number shall be stated. A party who is not rep-
resented by an attorney shall sign the request,
response, or objection and state the party’s ad-
dress and telephone number. The signature of
the attorney or party constitutes a certification
that the signer has read the request, response,
or objection, and that to the best of the signer’s
knowledge, information, and belief formed after
a reasonable inquiry it is: (1) consistent with
these rules and warranted by existing law or a
good faith argument for the extension, modifica-
tion, or reversal of existing law; (2) not inter-
posed for any improper purpose, such as to har-
ass or to cause unnecessary delay or needless in-
crease in the cost of litigation; and (3) not un-
reasonable or unduly burdensome or expensive,
given the needs of the case, the discovery al-
ready had in the case, the amount in con-
troversy, and the importance of the issues at
stake in the litigation. If a request, response, or
objection is not signed, it shall be stricken un-
less it is signed promptly after the omission is
called to the attention of the party making the
request, response or objection and a party shall
not be obligated to take any action with respect
to it until it is signed.

If a certification is made in violation of the
rule, the court, upon motion or upon its own ini-
tiative, shall impose upon the person who made
the certification, the party on whose behalf the
request, response, or objection is made, or both,
an appropriate sanction, which may include an
order to pay the amount of the reasonable ex-
penses incurred because of the violation, includ-
ing a reasonable attorney’s fee.

(h) Costs. All costs, charges, and expenses inci-
dent to taking depositions shall be borne by the
party making application for the same unless
otherwise provided for by stipulation or by order
of the court.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988.)

Rule 27. Depositions Before Action or Pending
Appeal

(a) Before Action.

(1) Petition. A person who desires to perpet-
uate testimony regarding any matter that may
be cognizable in this court may file a verified
petition. The petition shall be entitled in the
name of the petitioner and shall show: (A) that
the petitioner expects to be a party to an action
cognizable in this court but is presently unable
to bring it or cause it to be brought, (B) the sub-
ject matter of the expected action and the peti-
tioner’s interest therein, (C) the facts which the
petitioner desires to establish by the proposed
testimony and the reasons for desiring to per-
petuate it, (D) the names or a description of the
persons the petitioner expects will be adverse
parties and their addresses so far as known, and
(E) the names and addresses of the persons to be
examined and the substance of the testimony
which the petitioner expects to elicit from each,
and shall ask for an order authorizing the peti-

tioner to take the depositions of the persons to
be examined named in the petition, for the pur-
pose of perpetuating their testimony.

(2) Notice and Service. The petitioner shall
thereafter serve a notice upon each person
named in the petition as an expected adverse
party, together with a copy of the petition, stat-
ing that the petitioner will apply to the court,
at a time and place named therein, for the order
described in the petition. At least 20 days before
the date of hearing, the notice shall be served in
the manner provided in Rule 4 for service of
summons; but if such service cannot with due
diligence be made upon any expected adverse
party named in the petition, the court may
make such order as is just for service by publi-
cation or otherwise, and shall appoint, for per-
sons not served in the manner prescribed by
Rule 4, an attorney who shall represent them,
and, in case they are not otherwise represented,
shall cross-examine the deponent. If any ex-
pected adverse party is a minor or incompetent
the provisions of Rule 17(c) apply.

(3) Order and Examination. If the court is sat-
isfied that the perpetuation of the testimony
may prevent a failure or delay of justice, it shall
make an order designating or describing the per-
sons whose depositions may be taken and speci-
fying the subject matter of the examination and
whether the depositions shall be taken upon oral
examination or written interrogatories. The
depositions may then be taken in accordance
with these rules; and the court may make orders
of the character prescribed by Rules 34 and 35.

(4) Use of Deposition. If a deposition to perpet-
uate testimony is taken under these rules, it
may be used in any other action involving the
same subject matter subsequently brought, in
accordance with the provisions of Rule 32(a).

(b) Pending Appeal. If an appeal has been
taken from a judgment or before the taking of
an appeal if the time therefor has not expired,
the court may allow the taking of depositions of
witnesses to perpetuate their testimony for use
in the event of further proceedings in the court.
In such case the party who desires to perpetuate
the testimony may make a motion in the court
for leave to take depositions, upon the same no-
tice and service thereof as if the action was
pending. The motion shall show (1) the names
and addresses of persons to be examined and the
substance of the testimony which the party ex-
pects to elicit from each; (2) the reasons for per-
petuating their testimony. If the court finds
that the perpetuation of the testimony is proper
to avoid a failure or delay of justice, it may
make an order allowing the depositions to be
taken and may make orders of the character
prescribed by Rules 34 and 35, thereupon the
depositions may be taken and used in the same
manner and under the same conditions as are
prescribed in these rules for depositions taken in
actions pending in court.

(c) Perpetuation by Action. This rule does not
limit the power of this court to entertain an ac-
tion to perpetuate testimony.

(As amended July 28, 1988, eff. Nov. 1, 1988.)
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Rule 28. Persons Before Whom Depositions May
Be Taken—Commissions and Letters Roga-
tory

(a) Within the United States. Within the juris-
diction of the United States, depositions shall be
taken before an officer authorized to administer
oaths by the laws of the United States or of the
place where the examination is held, or before a
person appointed by the court. A person so ap-
pointed has power to administer oaths and take
testimony. The term officer as used in Rules 30,
31 and 32 includes a person appointed by the
court or designated by the parties under Rule 29.

(b) In Foreign Countries. Depositions may be
taken in a foreign country (1) pursuant to any
applicable treaty or convention, or (2) pursuant
to a letter of request (whether or not captioned
a letter rogatory), or (3) on notice before a per-
son authorized to administer oaths in the place
where the examination is held, either by the law
thereof or by the law of the United States, or (4)
before a person commissioned by the court, and
a person so commissioned shall have the power
by virtue of the commission to administer any
necessary oath and take testimony. A commis-
sion or a letter of request shall be issued on ap-
plication and notice and on terms that are just
and appropriate. It is not a requisite to the issu-
ance of a commission or a letter of request that
the taking of the deposition in any other man-
ner is impracticable or inconvenient; and both a
commission and a letter of request may be is-
sued in proper cases. A notice or commission
may designate the person before whom the depo-
sition is to be taken either by name or descrip-
tive title. A letter of request may be addressed
“To the Appropriate Authority in [here name
the country].” When a letter of request or any
other device is used pursuant to any applicable
treaty or convention, it shall be captioned in
the form prescribed by that treaty or conven-
tion. Evidence obtained in response to a letter of
request need not be excluded merely because it
is not a verbatim transcript, because the testi-
mony was not taken under oath, or because of
any similar departure from the requirements for
depositions taken within the United States
under these rules.

(c) Disqualification for Interest. No deposition
shall be taken before a person who is a relative
or employee or attorney or counsel of any of the
parties, or is a relative or employee of such at-
torney or counsel, or is financially interested in
the action.

(As amended July 28, 1988, eff. Nov. 1, 1988; Nov.
29, 1995, eff. Mar. 31, 1996; Nov. 14, 1997, eff. Jan.
1, 1998.)

Rule 29. Stipulations Regarding Discovery Proce-
dure

Unless the court orders otherwise, the parties
may by written stipulation (1) provide that
depositions may be taken before any person, at
any time or place, upon any notice, and in any
manner and when so taken may be used like
other depositions, and (2) modify the procedures
provided by these rules for other methods of dis-
covery, except that stipulations extending the
time provided in Rules 33, 34, and 36 for re-

sponses to discovery may be made only with the
approval of the court.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985.)
Rule 30. Depositions Upon Oral Examination

(a) When Depositions May Be Taken. After
service of the complaint, any party may take
the testimony of any person, including a party,
by deposition upon oral examination. Leave of
court, granted with or without notice, must be
obtained only if the plaintiff seeks to take a
deposition prior to the expiration of 30 days
after service of the complaint upon any defend-
ant, except that leave is not required (1) if a de-
fendant has served a notice of taking deposition
or otherwise sought discovery, or (2) if special
notice is given as provided in subdivision (b)(7)
of this rule. The attendance of witnesses may be
compelled by subpoena as provided in Rule 45.
The deposition of a person confined in prison
may be taken only by leave of court on such
terms as the court prescribes.

(b) Notice of Examination—General Require-
ments—Special Notice—Nonstenographic Re-
cording—Production of Documents and Things—
Deposition of Organization—Deposition by Tele-
phone.

(1) A party desiring to take the deposition of
any person upon oral examination shall give
reasonable notice in writing to every other
party to the action. The notice shall state the
time and place for taking the deposition and the
name and address of each person to be examined,
if known, and, if the name is not known, a gen-
eral description sufficient to identify the person
or the particular class or group to which the
person belongs. If a subpoena duces tecum is to
be served on the person to be examined, the des-
ignation of the materials to be produced as set
forth in the subpoena shall be attached to or in-
cluded in the notice.

(2) The notice to a party deponent may be ac-
companied by a request made in compliance
with Rule 34 for the production of documents
and tangible things at the taking of the deposi-
tion. The procedure of Rule 34 shall apply to the
request.

(3) The court may for cause shown enlarge or
shorten the time for taking the deposition.

(4) A party may in the party’s notice and in a
subpoena name as the deponent a public or pri-
vate corporation or a partnership or association
or governmental agency and describe with rea-
sonable particularity the matters on which ex-
amination is requested. In that event the orga-
nization so named shall designate one or more
officers, directors, or managing agents, or other
persons who consent to testify on its behalf, and
may set forth, for each person designated, the
matters on which the person will testify. A sub-
poena shall advise a nonparty organization of its
duty to make such a designation. The person so
designated shall testify as to matters known or
reasonably available to the organization. This
subdivision (b)(4) does not preclude taking a dep-
osition by any other procedure authorized in
these rules.

(5) The parties may stipulate in writing, or the
court may upon motion order, that the testi-
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mony at a deposition be recorded by other than
stenographic means. The stipulation or order
shall designate the person before whom the dep-
osition shall be taken, the manner of recording,
preserving, and filing the deposition, and may
include other provisions to assure that the re-
corded testimony will be accurate and trust-
worthy. A party may arrange to have a steno-
graphic transcription made at the party’s own
expense. Any objections under subdivision (c) of
this rule, any changes made by the witness, the
witness’ signature identifying the deposition as
the witness’ own or the statement of the officer
that is required if the witness does not sign, as
provided in subdivision (e) of this rule, and the
certification of the officer required by subdivi-
sion (f) of this rule shall be set forth in a writing
to accompany a deposition recorded by non-
stenographic means.

(6) The parties may stipulate in writing, or the
court may order, that a deposition be taken by
telephone. For the purposes of this rule and Rule
28(a), a deposition taken by telephone is taken
at the place where the deponent is to answer
questions propounded to the deponent.

(7) Leave of court is not required for the tak-
ing of a deposition by the plaintiff if the notice
(A) states that the person to be examined is
about to go out of the United States, or is bound
on a voyage to sea, and will be unavailable for
examination unless the person’s deposition is
taken before expiration of the 30-day period pre-
scribed by subdivision (a) of this rule, and (B)
sets forth facts to support the statement. The
plaintiff’s attorney shall sign the notice, and
the attorney’s signature constitutes a certifi-
cation by the attorney that to the best of the at-
torney’s knowledge, information, and belief the
statement and supporting facts are true. The
sanctions provided by Rule 11 are applicable to
the certification.

If a party shows that when the party was
served with notice under this subdivision (b)(7)
the party was unable through the exercise of
diligence to obtain counsel to represent the
party at the taking of the deposition, the depo-
sition may not be used against the party.

(¢) Examination and Cross-Examination—
Record of Examination—Oath—Objections. Ex-
amination and cross-examination of witnesses
may proceed as permitted at the trial under the
provisions of the Federal Rules of Evidence. The
officer before whom the deposition is to be
taken shall put the witness on oath and shall
personally, or by someone acting under the offi-
cer’s direction and in the officer’s presence,
record the testimony of the witness. The testi-
mony shall be taken stenographically or re-
corded by any other means ordered in accord-
ance with subdivision (b)(5) of this rule. If re-
quested by one of the parties, the testimony
shall be transcribed.

All objections made at the time of the exam-
ination to the qualifications of the officer tak-
ing the deposition, or to the manner of taking
it, or to the evidence presented, or to the con-
duct of any party, and any other objection to
the proceedings, shall be noted by the officer
upon the deposition. Evidence objected to shall
be taken subject to the objections. In lieu of

participating in the oral examination, parties
may serve written questions in a sealed envelope
on the party taking the deposition; and the
party taking the deposition shall transmit them
to the officer, who shall propound them to the
witness and record the answers verbatim.

(d) Motion To Terminate or Limit Examina-
tion. At any time during the taking of the depo-
sition, on motion of a party or of the deponent
and upon a showing that the examination is
being conducted in bad faith or in such manner
as unreasonably to annoy, delay, embarrass, or
oppress the deponent or party, the court may
order the officer conducting the examination to
cease from taking the deposition, or may limit
the scope and manner of the taking of the depo-
sition as prescribed by Rule 26(c). If the order
terminates the examination, it shall be resumed
thereafter only upon the order of the court.
Upon demand of the objecting party or depo-
nent, the taking of the deposition shall be sus-
pended for the time necessary to make a motion
for an order. The provisions of Rule 37(a)(3)
apply to the award of expenses incurred in rela-
tion to the motion.

(e) Submission to Witness—Changes—Signing.
When the testimony is fully transcribed, the
deposition shall be submitted to the witness for
examination and shall be read to or by the wit-
ness, unless such examination and reading are
waived by the witness and by the parties. Any
changes in form or substance which the witness
desires to make shall be entered upon the depo-
sition by the officer, with a statement of the
reasons given by the witness for making them.
The deposition shall then be signed by the wit-
ness, unless the parties by stipulation waive the
signing, or the witness is ill or cannot be found
or refuses to sign. If the deposition is not signed
by the witness within 30 days of its submission
to the witness, the officer shall sign it and state
on the record the fact of the waiver, or of the ill-
ness or absence of the witness, or the fact of the
refusal to sign, together with the reasons, if
any, given therefor; and the deposition may then
be used as fully as though signed, unless, on a
motion to suppress under Rule 32(c)(4), the court
holds that the reasons given for the refusal to
sign require rejection of the deposition in whole
or in part.

(f) Certification and Filing by Officer—Exhib-
its—Copies—Notice of Filing.

(1) The officer shall certify on the deposition
that the witness was duly sworn by the officer
and that the deposition is a true record of the
testimony given by the witness. The officer
shall then securely seal the deposition in an en-
velope indorsed with the title of the action and
marked: ‘“‘Deposition of [here insert name of wit-
ness]”’ and, if ordered by the court, shall
promptly file it with the clerk of the court or
send it by registered or certified mail to the
clerk for filing and give prompt notice of its fil-
ing to the party taking the deposition. If filing
has not been ordered by the court, the officer
shall send it to the attorney who arranged for
the transcript or recording, who shall store it
under conditions that will protect it against
loss, destruction, tampering or deterioration.

Documents and things produced for inspection
during the examination of the witness, shall,
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upon request of a party, be marked for identi-
fication and annexed to the deposition and may
be inspected and copied by any party, except
that if the person producing the materials de-
sires to retain them the person may (A) offer
copies to be marked for identification and an-
nexed to the deposition and to serve thereafter
as originals if the person affords to all parties
fair opportunity to verify the copies by compari-
son with the originals, or (B) offer the originals
to be marked for identification after giving to
each party an opportunity to inspect and copy
them, in which event the materials may then be
used in the same manner as if annexed to the
deposition. Any party may move for an order
that the original be annexed to and returned
with the deposition to the court, pending final
disposition of the case.

(2) Upon payment of reasonable charges there-
for, the officer shall furnish a copy of the deposi-
tion to any party or to the deponent.

(3) The party taking the deposition shall give
prompt notice of its filing, or its receipt by such
party, to all other parties.

(g) Failure to Attend or to Serve Subpoena—
Expenses.

(1) If the party giving the notice of the taking
of a deposition fails to attend and proceed there-
with and another party attends in person or by
attorney pursuant to the notice, the court may
order the party giving the notice to pay to such
other party the reasonable expenses incurred by
that party and that party’s attorney in attend-
ing, including reasonable attorney’s fees.

(2) If the party giving the notice of the taking
of a deposition of a witness fails to serve a sub-
poena upon the witness and the witness because
of such failure does not attend, and if another
party attends in person or by attorney because
that party expects the deposition of that witness
to be taken, the court may order the party giv-
ing the notice to pay to such other party the
reasonable expenses incurred by that party and
that party’s attorney in attending, including
reasonable attorney’s fees.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988; Nov. 29, 1995, eff. Mar. 31,
1996.)

REFERENCES IN TEXT

The Federal Rules of Evidence, referred to in subd.
(c), are set out in this Appendix.

Rule 31. Deposition Upon Written Questions

(a) Serving Questions—Notice. After service of
the complaint, any party may take the testi-
mony of any person, including a party, by depo-
sition upon written questions. The attendance of
witnesses may be compelled by the use of sub-
poena as provided in Rule 45. The deposition of
a person confined in prison may be taken only
by leave of court on such terms as the court pre-
scribes.

A party desiring to take a deposition upon
written questions shall serve them upon every
other party with a notice stating (1) the name
and address of the person who is to answer them,
if known, and if the name is not known, a gen-
eral description sufficient to identify the person

or the particular class or group to which the
person belongs, and (2) the name or descriptive
title and address of the officer before whom the
deposition is to be taken. A deposition upon
written questions may be taken of a public or
private corporation or a partnership or associa-
tion or governmental agency in accordance with
the provisions of Rule 30(b)(4).

Within 30 days after the notice and written
questions are served, a party may serve cross-
questions upon all other parties. Within 10 days
after being served with cross-questions, a party
may serve redirect questions upon all other par-
ties. Within 10 days after being served with redi-
rect questions, a party may serve recross-ques-
tions upon all other parties. The court may for
cause shown enlarge or shorten the time.

(b) Officer To Take Responses and Prepare
Record. A copy of the notice and copies of all
questions served shall be delivered by the party
taking the deposition to the officer designated
in the notice, who shall proceed promptly, in the
manner provided by Rule 30(c), (e) and (f), to
take the testimony of the witness in response to
the questions and to prepare, certify, and file or
mail the deposition, attaching thereto the copy
of the notice and the questions received by the
officer.

(c) Notice of Filing. When the deposition is
filed, or received by the party taking it, that
party shall promptly give notice thereof to all
other parties.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988; Nov. 29, 1995, eff. Mar. 31,
1996.)

Rule 32. Use of Depositions in Court Proceed-
ings!

(a) Use of Depositions. At the trial or upon the
hearing of a motion or an interlocutory proceed-
ing, any part or all of a deposition, so far as ad-
missible under the rules of evidence applied as
though the witness were then present and testi-
fying, may be used against any party who was
present or represented at the taking of the depo-
sition or who had reasonable notice thereof, in
accordance with any of the following provisions:

(1) Any deposition may be used by any party
for the purpose of contradicting or impeaching
the testimony of deponent as a witness, or for
any other purpose permitted by the Federal
Rules of Evidence.

(2) The deposition of a party or of anyone who
at the time of taking the deposition was an offi-
cer, director, or managing agent, or a person
designated under Rule 30(b)(4) or 31(a) to testify
on behalf of a public or private corporation,
partnership or association or governmental
agency which is a party may be used by an ad-
verse party for any purpose.

(3) The deposition of a witness, whether or not
a party, may be used by any party for any pur-
pose if the court finds: (A) that the witness is
dead; (B) that the witness is out of the United
States, unless it appears that the absence of the

1As provided in 28 U.S.C. §2641(a), the Federal Rules of Evi-

dence apply to all actions in this court, except as provided in 28
U.S.C. §§2639 and 2641(b), or the rules of the court.
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witness was procured by the party offering the
deposition; (C) that the witness is unable to at-
tend or testify because of age, illness, infirmity,
or imprisonment; (D) that the party offering the
deposition has been unable to procure the at-
tendance of the witness by subpoena; or (E) upon
application and notice, that such exceptional
circumstances exists as to make it desirable, in
the interest of justice and with due regard to the
importance of presenting the testimony of wit-
nesses orally in open court, to allow the deposi-
tion to be used.

(4) If only part of a deposition is offered in evi-
dence by a party, an adverse party may require
the officer to introduce any other part which
ought in fairness to be considered with the part
introduced, and any party may introduce any
other parts.

Substitution of parties pursuant to Rule 25
does not affect the right to use depositions pre-
viously taken; and, when an action has been
brought in any court of the United States or of
any state and another action involving the same
subject matter is afterward brought between the
same parties or their representatives or succes-
sors in interest, all depositions lawfully taken
and duly filed in the former action may be used
in the latter as if originally taken therefor. A
deposition previously taken may also be used as
permitted by the Federal Rules of Evidence.

(b) Objections to Admissibility. Subject to the
provisions of Rule 28(b) and subdivision (¢)(3) of
this rule, objection may be made at the trial or
hearing to receiving in evidence any deposition
or part thereof for any reason which would re-
quire the exclusion of the evidence if the witness
were then present and testifying.

(c) Effect of Errors and Irregularities in Depo-
sitions.

(1) As to notice. All errors and irregularities
in the notice for taking deposition are waived
unless written objection is promptly served
upon the party giving the notice.

(2) As to disqualification of officer. Objection
to taking a deposition because of disqualifica-
tion of the officer before whom it is to be taken
is waived unless made before the taking of the
deposition begins or as soon thereafter as the
disqualification becomes known or could be dis-
covered with reasonable diligence.

(3) As to taking of deposition.

(A) Objections to the competency of a witness
or to the competency, relevancy, or materiality
of testimony are not waived by failure to make
them before or during the taking of the deposi-
tion, unless the ground of the objection is one
which might have been obviated or removed if
presented at the time.

(B) Errors and irregularities occurring at the
oral examination in the manner of taking the
deposition, in the form of the questions or an-
swers, in the oath or affirmation, or in the con-
duct of parties, and errors of any kind which
might be obviated, removed, or cured if prompt-
ly presented, are waived unless seasonable objec-
tion thereto is made at the taking of the deposi-
tion.

(C) Objections to the form of written questions
submitted under Rule 31 are waived unless
served in writing upon the party propounding

them within the time allowed for serving the
succeeding cross or other questions and within 5
days after service of the last questions author-
ized.

(4) As to completion and return of deposition.
Errors and irregularities in the manner in which
the testimony is transcribed or the deposition is
prepared, signed, certified, sealed, indorsed,
transmitted, filed, or otherwise dealt with by
the officer under Rules 30 and 31 are waived un-
less a motion to suppress the deposition or some
part thereof is made with reasonable promptness
after such defect is, or with due diligence might
have been, ascertained.

(As amended July 28, 1988, eff. Nov. 1, 1988.)

REFERENCES IN TEXT

The Federal Rules of Evidence, referred to in subd.
(a), are set out in this Appendix.

Rule 33. Interrogatories to Parties

(a) Availability—Procedures for Use. Any
party may serve upon any other party written
interrogatories to be answered by the party
served or, if the party served is a public or pri-
vate corporation or a partnership or association
or governmental agency, by any officer or agent,
who shall furnish such information as is avail-
able to the party. Interrogatories may, without
leave of court, be served upon the plaintiff after
filing of the complaint and upon any other party
with or after service of the summons and com-
plaint upon that party.

Each interrogatory shall be answered sepa-
rately and fully in writing under oath, unless it
is objected to, in which event the reasons for ob-
jections shall be stated in lieu of an answer. The
answers are to be signed by the person making
them, and the objections signed by the attorney
making them. The party upon whom the inter-
rogatories have been served shall serve a copy of
the answers, and objections if any, within 30
days after the service of the interrogatories, ex-
cept that a defendant may serve answers or ob-
jections within 45 days after service of the sum-
mons and complaint upon that defendant. The
court may allow a shorter or longer time. The
party submitting the interrogatories may move
for an order under Rule 37(a) with respect to any
objection to or other failure to answer an inter-
rogatory.

(b) Scope—Use at Trial. Interrogatories may
relate to any matters which can be inquired into
under Rule 26(b), and the answers may be used
to the extent permitted by the rules of evidence.

An interrogatory otherwise proper is not nec-
essarily objectionable merely because an answer
to the interrogatory involves an opinion or con-
tention that relates to fact or the application of
law to fact, but the court may order that such
an interrogatory need not be answered until
after designated discovery has been completed
or until a postassignment conference or other
later time.

(c) Option To Produce Business Records.
Where the answer to an interrogatory may be
derived or ascertained from the business records
of the party upon whom the interrogatory has
been served or from an examination, audit or in-
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spection of such business records, including a
compilation, abstract or summary thereof, and
the burden of deriving or ascertaining the an-
swer is substantially the same for the party
serving the interrogatory as for the party served
it is a sufficient answer to such interrogatory to
specify the records from which the answer may
be derived or ascertained and to afford to the
party serving the interrogatory reasonable op-
portunity to examine, audit or inspect such
records and to make copies, compilations, ab-
stracts or summaries. A specification shall be in
sufficient detail to permit the interrogating
party to locate and to identify, as readily as can
the party served, the records from which the an-
swer may be ascertained.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985.)

Rule 34. Production of Documents and Things
and Entry Upon Land for Inspection and
Other Purposes

(a) Scope. Any party may serve on any other
party a request (1) to produce and permit the
party making the request, or someone acting on
the requestor’s behalf, to inspect and copy, any
designated documents (including writings, draw-
ings, graphs, charts, photographs, phonorecords,
and other data compilations from which infor-
mation can be obtained, translated, if necessary,
by the respondent through detection devices
into reasonably usable form), or to inspect and
copy, test, or sample any tangible things which
constitute or contain matters within the scope
of Rule 26(b) and which are in the possession,
custody or control of the party upon whom the
request is served; or (2) to permit entry upon
designated land or other property in the posses-
sion or control of the party upon whom the re-
quest is served for the purpose of inspection and
measuring, surveying, photographing, testing,
or sampling the property or any designated ob-
ject or operation thereon, within the scope of
Rule 26(b).

(b) Procedure. The request may, without leave
of court, be served upon the plaintiff after filing
of the complaint and upon any other party with
or after service of the summons and complaint
upon that party. The request shall set forth the
items to be inspected either by individual item
or by category, and describe each item and cat-
egory with reasonable particularity. The request
shall specify a reasonable time, place, and man-
ner of making the inspection and performing the
related acts.

The party upon whom the request is served
shall serve a written response within 30 days
after the service of the request, except that a de-
fendant may serve a response within 45 days
after service of the summons and complaint
upon that defendant. The court may allow a
shorter or longer time. The response shall state,
with respect to each item or category, that in-
spection and related activities will be permitted
as requested, unless the request is objected to,
in which event the reasons for objection shall be
stated. If objection is made to part of an item or
category, the part shall be specified. The party
submitting the request may move for an order
under Rule 37(a) with respect to any objection to

or other failure to respond to the request or any
part thereof, or any failure to permit inspection
as requested.

A party who produces documents for inspec-
tion shall produce them as they are kept in the
usual course of business or shall organize and
label them to correspond with the categories in
the request.

(c) Persons Not Parties. A person not a party
to the action may be compelled to produce docu-
ments and things or to submit to an inspection
as provided in Rule 45.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988; Sept. 25, 1992, eff. Jan. 1,
1993.)

Rule 35. Physical and Mental Examinations of
Persons

(a) Order for Examination. When the mental
or physical condition (including the blood
group) of a party or of a person in the custody
or under the legal control of a party, is in con-
troversy, the court may order the party to sub-
mit to a physical or mental examination by a
suitably licensed or certified examiner or to
produce for examination the person in the par-
ty’s custody or legal control. The order may be
made only on motion for good cause shown and
upon notice to the person to be examined and to
all parties and shall specify the time, place,
manner, conditions, and scope of the examina-
tion and the person or persons by whom it is to
be made.

(b) Report of Examiner.

(1) If requested by the party against whom an
order is made under Rule 35(a) or the person ex-
amined, the party causing the examination to be
made shall deliver to the requesting party a
copy of the detailed written report of the exam-
iner setting out the examiner’s findings, includ-
ing the results of all tests made, diagnoses and
conclusions, together with like reports of all
earlier examinations of the same condition.
After delivery the party causing the examina-
tion shall be entitled upon request to receive
from the party against whom the order is made
a like report of any examination, previously or
thereafter made, of the same condition, unless,
in the case of a report of examination of a per-
son not a party, the party shows that the party
is unable to obtain it. The court on motion may
make an order against a party requiring deliv-
ery of a report on such terms as are just, and if
an examiner fails or refuses to make a report,
the court may exclude the examiner’s testimony
if offered at trial.

(2) By requesting and obtaining a report of the
examination so ordered or by taking the deposi-
tion of the examiner, the party examined waives
any privilege the party may have in that action
or any other involving the same controversy, re-
garding the testimony of every other person who
has examined or may thereafter examine the
party in respect of the same mental or physical
condition.

(3) This subdivision applies to examinations
made by agreement of the parties, unless the
agreement expressly provides otherwise. This
subdivision does not preclude discovery of a re-
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port of an examiner or the taking of a deposi-
tion of an examiner in accordance with the pro-
visions of any other rule.

(As amended July 28, 1988, eff. Nov. 1, 1988; Sept.
25, 1992, eff. Jan. 1, 1993.)

Rule 36. Requests for Admission

(a) Request for Admission. A party may serve
upon any other party a written request for the
admission, for purposes of the pending action
only, of the truth of any matters within the
scope of Rule 26(b) set forth in the request that
relate to statements or opinions of fact or of the
application of law to fact, including the genu-
ineness of any documents described in the re-
quest. Copies of documents shall be served with
the request unless they have been or are other-
wise furnished or made available for inspection
and copying. The request may, without leave of
court, be served upon the plaintiff after filing of
the complaint, and upon any other party with or
after service of the summons and complaint
upon that party.

Each matter of which an admission is re-
quested shall be separately set forth. The mat-
ter is admitted unless, within 30 days after serv-
ice of the request, or within such shorter or
longer time as the court may allow, the party to
whom the request is directed serves upon the
party requesting the admission a written answer
or objection addressed to the matter, signed by
the party or by the party’s attorney, but, unless
the court shortens the time, a defendant shall
not be required to serve answers or objections
before the expiration of 45 days after service of
the summons and complaint upon that defend-
ant. If objection is made, the reasons therefor
shall be stated. The answer shall specifically
deny the matter or set forth in detail the rea-
sons why the answering party cannot truthfully
admit or deny the matter. A denial shall fairly
meet the substance of the requested admission,
and when good faith requires that a party qual-
ify an answer or deny only a part of the matter
of which an admission is requested, the party
shall specify so much of it as is true and qualify
or deny the remainder. An answering party may
not give lack of information or knowledge as a
reason for failure to admit or deny unless the
party states that the party has made reasonable
inquiry and that the information known or read-
ily obtainable by the party is insufficient to en-
able the party to admit or deny. A party who
considers that a matter of which an admission
has been requested presents a genuine issue for
trial may not, on that ground alone, object to
the request; the party may, subject to the provi-
sions of Rule 37(c), deny the matter or set forth
reasons why the party cannot admit or deny it.

The party who has requested the admissions
may move to determine the sufficiency of the
answers or objections. Unless the court deter-
mines that an objection is justified, it shall
order that an answer be served. If the court de-
termines that an answer does not comply with
the requirements of this rule, it may order ei-
ther that the matter is admitted or that an
amended answer be served. The court may, in
lieu of these orders determine that final disposi-

tion of the request be made at a postassignment
conference or at a designated time prior to trial.
The provisions of Rule 37(a)(3) apply to the
award of expenses incurred in relation to the
motion.

(b) Effect of Admission. Any matter admitted
under this rule is conclusively established un-
less the court on motion permits withdrawal or
amendment of the admission. Subject to the
provisions of Rule 16 governing amendment of a
postassignment scheduling or conference order,
the court may permit withdrawal or amendment
when the presentation of the merits of the ac-
tion will be subserved thereby and the party who
obtained the admission fails to satisfy the court
that withdrawal or amendment will prejudice
that party in maintaining the action or defense
on the merits. Any admission made by a party
under this rule is for the purpose of the pending
action only and is not an admission for any
other purpose nor may it be used against the
party in any other proceeding.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988.)

Rule 37. Failure To Make or Cooperate in Discov-
ery—Sanctions

(a) Motion for Order Compelling Discovery. A
party, upon reasonable notice to other parties
and all persons affected thereby, may apply for
an order compelling discovery as follows:

(1) Motion. If a deponent fails to answer a
question propounded or submitted under Rule 30
or 31, or a corporation or other entity fails to
make a designation under Rule 30(b)(4) or 31(a),
or a party fails to answer an interrogatory sub-
mitted under Rule 33, or if a party, in response
to a request for inspection submitted under Rule
34, fails to respond that inspection will be per-
mitted as requested or fails to permit inspection
as requested, the discovering party may move
for an order compelling an answer, or designa-
tion, or an order compelling inspection in ac-
cordance with the request. When taking a depo-
sition on oral examination, the proponent of the
question may complete or adjourn the examina-
tion before applying for an order.

If the court denies the motion in whole or in
part, it may make such protective order as it
would have been empowered to make on a mo-
tion made pursuant to Rule 26(c).

(2) Evasive or Incomplete Answer. For pur-
poses of this subdivision an evasive or incom-
plete answer is to be treated as a failure to an-
swer.

(3) Award of Expenses of Motion. If the motion
is granted, the court shall, after opportunity for
hearing, require the party or deponent whose
conduct necessitated the motion or the party or
attorney advising such conduct or both of them
to pay to the moving party the reasonable ex-
penses incurred in obtaining the order, including
attorney’s fees, unless the court finds that the
opposition to the motion was substantially jus-
tified or that other circumstances make an
award of expenses unjust.

If the motion is denied, the court shall, after
opportunity for hearing, require the moving
party or the attorney advising the motion or
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both of them to pay to the party or deponent
who opposed the motion the reasonable expenses
incurred in opposing the motion, including at-
torney’s fees, unless the court finds that the
making of the motion was substantially justi-
fied or that other circumstances make an award
of expenses unjust.

If the motion is granted in part and denied in
part, the court may apportion the reasonable ex-
penses incurred in relation to the motion among
the parties and persons in a just manner.

(b) Failure To Comply With Order. If a depo-
nent fails to be sworn or to answer a question
after being directed to do so by the court, the
failure may be considered a contempt of court.
If a party or an officer, director, or managing
agent of a party or person designated under Rule
30(b)(4) or 31(a) to testify on behalf of a party
fails to obey an order to provide or permit dis-
covery, including an order made under subdivi-
sion (a) of this rule or Rule 35 or if a party fails
to obey an order entered under Rule 26(f), the
court may make such orders in regard to the
failure as are just, and among others the follow-
ing:

(1) An order that the matters regarding which
the order was made or any other designated
facts shall be taken to be established for the
purposes of the action in accordance with the
claim of the party obtaining the order.

(2) An order refusing to allow the disobedient
party to support or oppose designated claims or
defenses, or prohibiting that party from intro-
ducing designated matters in evidence.

(3) An order striking out pleadings or parts
thereof, or staying further proceedings until the
order is obeyed, or dismissing the action or pro-
ceeding or any part thereof, or rendering a judg-
ment by default against the disobedient party.

(4) In lieu of any of the foregoing orders or in
addition thereto, an order treating as a con-
tempt of court the failure to obey any orders;
except an order to submit to a physical or men-
tal examination.

(5) Where a party has failed to comply with an
order under Rule 35(a) requiring that party to
produce another for examination, such orders as
are listed in paragraphs (1), (2) and (3) of this
subdivision (b), unless the party failing to com-
ply shows that that party is unable to produce
such person for examination.

In lieu of any of the foregoing orders or in ad-
dition thereto, the court shall require the party
failing to obey the order or the attorney advis-
ing that party or both to pay the reasonable ex-
penses, including attorney’s fees, caused by the
failure, unless the court finds that the failure
was substantially justified or that other circum-
stances make an award of expenses unjust.

(c) Expenses on Failure to Admit. If a party
fails to admit the genuineness of any document
or the truth of any matter as requested under
Rule 36, and if the party requesting the admis-
sions thereafter proves the genuineness of the
document or the truth of the matter, the re-
questing party may apply to the court for an
order requiring the other party to pay the rea-
sonable expenses incurred in making that proof,
including reasonable attorney’s fees. The court
shall make the order unless it finds that (1) the

request was held objectionable pursuant to Rule
36(a), or (2) the admission sought was of no sub-
stantial importance, or (3) the party failing to
admit had reasonable ground to believe that the
party might prevail on the matter, or (4) there
was other good reason for the failure to admit.

(d) Failure of Party To Attend at Own Deposi-
tion or Serve Answers to Interrogatories or Re-
spond to Request for Inspection. If a party or an
officer, director, or managing agent of a party
or a person designated under Rule 30(b)(4) or
31(a) to testify on behalf of a party fails (1) to
appear before the officer who is to take the dep-
osition, after being served with a proper notice,
or (2) to serve answers or objections to interrog-
atories submitted under Rule 33, after proper
service of the interrogatories, or (3) to serve a
written response to a request for inspection sub-
mitted under Rule 34, after proper service of the
request, the court on motion may make such or-
ders in regard to the failure as are just, and
among others it may take any action authorized
under subdivisions (b)(1), (b)(2) and (b)(3) of this
rule. In lieu of any order or in addition thereto,
the court shall require the party failing to act
or the attorney advising that party or both to
pay the reasonable expenses, including attor-
ney’s fees, caused by the failure, unless the
court finds that the failure was substantially
justified or that other circumstances make an
award of expenses unjust.

The failure to act described in this subdivision
may not be excused on the ground that the dis-
covery sought is objectionable unless the party
failing to act has applied for a protective order
as provided by Rule 26(c).

(e) Subpoena of Person in Foreign Country. A
subpoena may be issued as provided in 28 U.S.C.
§1783, under the circumstances and conditions
therein stated.

(f) Failure to Participate in the Framing of a
Discovery Plan. If a party or a party’s attorney
fails to participate in good faith in the framing
of a discovery plan by agreement as is required
by Rule 26(f), the court may, after opportunity
for hearing, require such party or attorney to
pay to any other party the reasonable expenses,
including attorney’s fees, caused by the failure.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988.)

TITLE VI—TRIALS

Rule 38. Jury Trial of Right

(a) Right Preserved. The right of trial by jury
as declared by the Seventh Amendment to the
Constitution or as given by a statute of the
United States shall be preserved to the parties
inviolate.

(b) Demand. Any party may demand a trial by
jury of any issue triable of right by a jury by
serving upon the other parties a demand there-
for in writing at any time after the commence-
ment of the action and not later than 10 days
after the service of the last pleading directed to
such issue. Such demand may be indorsed upon
a pleading of the party.

(c) Demand—Specification of Issues. In the de-
mand a party may specify the issues which the
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party wishes so tried; otherwise the party shall
be deemed to have demanded trial by jury for all
the issues so triable. If the party has demanded
trial by jury for only some of the issues, any
other party within 10 days after service of the
demand or such lesser time as the court may
order, may serve a demand for trial by jury of
any other or all of the issues of fact in the ac-
tion.

(d) Waiver. The failure of a party to serve a de-
mand as required by this rule and to file it as re-
quired by Rule 5(d) constitutes a waiver by the
party of trial by jury. A demand for trial by jury
made as herein provided may not be withdrawn
without the consent of the parties.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988.)

Rule 39. Trial by Jury or by the Court

(a) By Jury. When trial by jury has been de-
manded as prescribed by Rule 38, the action
shall be so designated. The trial of all issues so
demanded shall be by jury, unless (1) the parties
or their attorneys of record, by written stipula-
tion filed with the court or by an oral stipula-
tion made in open court and entered in the
record, consent to trial by the court sitting
without a jury, or (2) the court upon motion or
on its own initiative finds that a right of trial
by jury of some or all of those issues does not
exist under the Constitution or statutes of the
United States.

(b) By the Court. Issues not demanded for trial
by jury as prescribed by Rule 38 shall be tried by
the court; but, notwithstanding the failure of a
party to demand a jury in an action in which
such a demand might have been made of right,
the court in its discretion upon motion may
order a trial by a jury of any or all issues.

(c) Advisory Jury and Trial by Consent. In all
actions not triable of right by a jury the court
upon motion or on its own initiative may try
any issue with an advisory jury or, except in ac-
tions against the United States when a statute
of the United States provides for trial without a
jury, the court, with the consent of the parties,
may order a trial with a jury whose verdict has
the same effect as if trial by jury had been a
matter of right.

Rule 40. Request for Trial

(a) Request. At any time after issue is joined
in an action, unless the court otherwise directs,
any party who desires to try an action shall: (1)
confer with the opposing party or parties to at-
tempt to reach agreement as to the time and
place of trial, and (2) serve upon the opposing
party or parties, and file with the court, a re-
quest for trial which shall be substantially in
the form set forth in Form 6 in the Appendix of
Forms. The request shall be served and filed at
least 30 days prior to the requested date of trial,
or upon a showing of good cause, at a reasonable
time prior to the requested date of trial. A party
who opposes the request shall serve and file its
opposition within 10 days after service of the re-
quest, unless a shorter period is directed by the
court. In all instances where a trial is requested
to be held at a location other than or in addition

to the courthouse at One Federal Plaza, New
York, New York, all other parties shall serve
and file a response within 10 days after the serv-
ice of the request, unless a shorter period is di-
rected by the court.

(b) Designation. The court shall designate the
date and place for trial, as prescribed in Rule
T7(c)(1) or (2), and shall give reasonable notice
thereof to the parties.

(c) Premarking Exhibits. All exhibits and doc-
uments which are intended to be introduced in
evidence are to be marked for identification and
exhibited to opposing counsel prior to trial or
court proceeding.

(As amended Oct. 3, 1990, eff. Jan. 1, 1991.)
PRACTICE COMMENT

To implement the authority conferred upon the chief
judge by 28 U.S.C. §§253(b) and 256(a), and for the con-
venience of parties, there is set out in the instructions
for Form 6, in the Appendix of Forms, a list of ten-
tative dockets and the procedures to be followed in
connection with trials or oral arguments of dispositive
motions at places other than New York City.

A schedule, agreed to by the parties, suitable for at-
tachment to a decision of the court, shall be filed at
the time an action is submitted to the court for final
determination upon a dispositive motion or upon the
conclusion of a trial. The schedule should indicate (1)
when one action is involved, the ports of entry, protest
and entry numbers, (2) when consolidated actions are
involved, the ports of entry, court numbers, protest and
entry numbers, and (3) when joined actions are in-
volved, the ports of entry, court numbers, plaintiffs,
protest and entry numbers. Cases should be arranged
according to port of entry, in numerical order.

Rule 41. Dismissal of Actions

(a) Voluntary Dismissal—Effect Thereof.

(1) By Plaintiff—By Stipulation. Subject to
the provisions of Rule 23(e), of Rule 56.2, of Rule
66, and of any statute of the United States, an
action may be dismissed by the plaintiff without
order of court (A) by filing a notice of dismissal
which shall be substantially in the form set
forth in Form 7 of the Appendix of Forms at any
time before service by the adverse party of an
answer or motion for summary judgment,
whichever occurs first, or (B) by filing a stipula-
tion of dismissal, which shall be substantially in
the form set forth in Form 8 of the Appendix of
Forms, signed by all parties who have appeared
in the action. Unless otherwise stated in the no-
tice of dismissal or stipulation, the dismissal is
without prejudice, except that a notice of dis-
missal operates as an adjudication upon the
merits when filed by a plaintiff who has once
dismissed in any court of the United States or of
any state an action based on or including the
same claim.

(2) By Order of Court. Except as provided in
paragraph (1) of this subdivision (a), an action
shall not be dismissed by the plaintiff unless
upon order of the court, and upon such terms
and conditions as the court deems proper. If a
counterclaim has been pleaded by a defendant
prior to the service upon the defendant of the
plaintiff’s motion to dismiss, the action shall
not be dismissed against the defendant’s objec-
tion unless the counterclaim can remain pend-
ing for independent adjudication by the court.
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Unless otherwise specified in the order, a dismis-
sal under this paragraph is without prejudice.

(b) Involuntary Dismissal—Effect Thereof.

(1) Actions on the Reserve Calendar or the
Suspension Disposition Calendar are subject to
dismissal for lack of prosecution at the expira-
tion of the applicable period of time as pre-
scribed by Rules 83 and 85.

(2) Actions commenced pursuant to 28 U.S.C.
§1581(c) by the filing of a summons only are sub-
ject to dismissal for failure to file a complaint
at the expiration of the applicable period of time
prescribed by 19 U.S.C. §1516a.

(3) Whenever it appears that an action is not
being prosecuted with due diligence, the court
may upon its own initiative after notice, or
upon motion of a defendant, order the action
dismissed for lack of prosecution.

(4) For failure of the plaintiff to comply with
these rules or with any order of the court, a de-
fendant may move that the action be dismissed.

(5) A dismissal under this subdivision (b) oper-
ates as a dismissal upon the merits, unless the
court otherwise directs.

(c) Insufficiency of Evidence. After the plain-
tiff, in an action tried by the court without a
jury, has completed the presentation of evi-
dence, the defendant, without waiving the right
to offer evidence in the event the motion is not
granted, may move for a dismissal on the
ground that upon the facts and the law the
plaintiff has shown no right to relief. The court
as trier of the facts may then determine them
and render judgment against the plaintiff or
may decline to render any judgment until the
close of all the evidence. If the court renders
judgment on the merits against the plaintiff,
the judgment shall be supported by either a
statement of findings of fact and conclusions of
law or an opinion stating the reasons and facts
upon which the judgment is based. A dismissal
under this subdivision (c) operates as a dismissal
upon the merits, unless the court otherwise di-
rects.

(d) Dismissal of Counterclaim, Cross-Claim, or
Third-Party Claim. The provisions of this rule
apply to the dismissal of any counterclaim,
cross-claim, or third-party claim. A voluntary
dismissal by the claimant alone pursuant to
subdivision (a)(1) of this rule shall be made be-
fore a responsive pleading is served or, if there
is none, before the introduction of evidence at
the trial or hearing.

(e) Costs of Previously Dismissed Action. If a

plaintiff who has once dismissed an action in
any court commences an action based upon or
including the same claim against the same de-
fendant, the court may make such order for the
payment of costs of the action previously dis-
missed as it may deem proper and may stay the
proceedings in the action until the plaintiff has
complied with the order.
(As amended Nov. 4, 1981, eff. Jan. 1, 1982; Oct. 3,
1984, eff. Jan. 1, 1985; July 28, 1988, eff. Nov. 1,
1988; Sept. 25, 1992, eff. Jan. 1, 1993; Oct. 5, 1994,
eff. Jan. 1, 1995.)

Rule 42. Consolidation—Separate Trials

(a) Consolidation. When actions involving a
common question of law or fact are pending be-

fore the court, it may order a joint hearing or
trial of any or all the matters in issue in the ac-
tions; it may order all the actions consolidated
under a consolidated complaint; and it may
make such orders concerning proceedings there-
in as may tend to avoid unnecessary costs or
delay.

(b) Separate Trials. The court, in furtherance
of convenience or to avoid prejudice, or when
separate trials will be conducive to expedition
and economy, may order a separate trial of any
claim, cross-claim, counterclaim, or third-party
claim, or of any separate issue or of any number
of claims, cross-claims, counterclaims, third-
party claims, or issues, always preserving invio-
late the right of trial by jury as declared by the
Seventh Amendment to the Constitution or as
given by a statute of the United States.

Rule 43. Taking of Testimony !

(a) Form. In every trial, the testimony of wit-
nesses shall be taken in open court, unless a fed-
eral law, these rules, the Federal Rules of Evi-
dence, or other rules adopted by the Supreme
Court provide otherwise. The court may, for
good cause shown in compelling circumstances
and upon appropriate safeguards, permit presen-
tation of testimony in open court by contem-
poraneous transmission from a different loca-
tion.

(b) Affirmation in Lieu of Oath. Whenever
under these rules an oath is required to be
taken, a solemn affirmation may be accepted in
lieu thereof.

(c) Evidence on Motions. When a motion is
based on facts not appearing of record the court
may hear the matter on affidavits presented by
the respective parties, but the court may direct
that the matter be heard wholly or partly on
oral testimony or deposition.

(d) Interpreters. The court may appoint an in-
terpreter of its own selection and may fix the in-
terpreter’s reasonable compensation. The com-
pensation shall be paid out of funds provided by
law or by one or more of the parties as the court
may direct, and may be taxed ultimately as
costs, in the discretion of the court.

(e) Documents Specially Admissible.

(1) Reports—Depositions—Affidavits. In addi-
tion to other admissible evidence, when the
value of merchandise or any of its components is
in issue, reports or depositions of consuls, cus-
toms officers, and other officers of the United
States and depositions and affidavits of other
persons whose attendance cannot reasonably be
had, may be admitted in evidence, as provided in
28 U.S.C. §2639(c), when served upon the oppos-
ing party in accordance with this rule.

(2) Service. A copy of any report, deposition or
affidavit described in paragraph (1) of this sub-
division (e), which is intended to be offered in
evidence, shall be served on the opposing party
with the request for trial. A party other than
the party serving the request for trial shall
serve a copy of any report, deposition or affida-
vit which that party intends to offer in evidence

1As provided in 28 U.S.C. §2641(a), the Federal Rules of Evi-

dence apply to all actions in this court, except as provided in 28
U.S.C. §§2639 and 2641(b), or the rules of the court.
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upon the opposing party within 15 days after
service of the request for trial. Timely service of
copies of such documents may be waived or the
time extended upon consent, or by order of the
court for good cause shown.

(3) Objections. Objections to the admission of
such documents in evidence may be made at the
trial.

(4) Pricelists—Catalogs. When the value of
merchandise is in issue, pricelists and catalogs
may be admitted into evidence when duly au-
thenticated, relevant, and material.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988; Nov. 14, 1997, eff. Jan. 1,
1998.)

PRACTICE COMMENT

The availability of contemporaneous transmission
per Rule 43(a) is in addition to other provisions of law
and rules regarding the receipt of testimony and evi-
dence in the court. See, e.g., 28 U.S.C. §§256 (trials out-
side New York), 2639(c) (special evidence rules), and 2641
(confrontation of witnesses, inspection of evidence).
These provisions may be factors in determining wheth-
er the court will permit the reception of testimony
from a different location.

REFERENCES IN TEXT

The Federal Rules of Evidence, referred to in subd.
(a), are set out in this Appendix.

Rule 44. Proof of Official Record

(a) Authentication.

(1) Domestic. An official record kept within
the United States, or any state, district, com-
monwealth, or within a territory subject to the
administrative or judicial jurisdiction of the
United States, or an entry therein, when admis-
sible for any purpose, may be evidenced by an
official publication thereof or by a copy attested
by the officer having the legal custody of the
record, or by the officer’s deputy, and accom-
panied by a certificate that such officer has the
custody. The certificate may be made by a judge
of a court of record of the district or political
subdivision in which the record is kept, authen-
ticated by the seal of the court, or may be made
by any public officer having a seal of office and
having official duties in the district or political
subdivision in which the record is kept, authen-
ticated by the seal of the officer’s office.

(2) Foreign. A foreign official record, or an
entry therein, when admissible for any purpose,
may be evidenced by an official publication
thereof; or a copy thereof, attested by a person
authorized to make the attestation, and accom-
panied by a final certification as to the genuine-
ness of the signature and official position (i) of
the attesting person, or (ii) of any foreign offi-
cial whose certificate of genuineness of signa-
ture and official position relates to the attesta-
tion or is in a chain of certificates of genuine-
ness of signature and official position relating
to the attestation. A final certification may be
made by a secretary of embassy or legation, con-
sul general, consul, vice consul, or consular
agent of the United States, or a diplomatic or
consular official of the foreign country assigned
or accredited to the United States. If reasonable
opportunity has been given to all parties to in-

vestigate the authenticity and accuracy of the
documents, the court may, for good cause
shown, (i) admit an attested copy without final
certification or (ii) permit the foreign official
record to be evidenced by an attested summary
with or without a final certification. The final
certification is unnecessary if the record and the
attestation are certified as provided in a treaty
or convention to which the United States and
the foreign country in which the official record
is located are parties.

(b) Lack of Record. A written statement that
after diligent search no record or entry of a
specified tenor is found to exist in the records
designated by the statement, authenticated as
provided in subdivision (a)(1) of this rule in the
case of a domestic record, or complying with the
requirements of subdivision (a)(2) of this rule for
a summary in the case of a foreign record, is ad-
missible as evidence that the records contain no
such record or entry.

(c) Other Proof. This rule does not prevent the
proof of official records or of entry or lack of
entry therein by any other method authorized
by law.

(As amended July 28, 1988, eff. Nov. 1, 1988; Sept.
25, 1992, eff. Jan. 1, 1993.)

Rule 44.1. Determination of Foreign Law

A party who intends to raise an issue concern-
ing the law of a foreign country shall give notice
by pleadings or other reasonable written notice.
The court, in determining foreign law, may con-
sider any relevant material or source, including
testimony, whether or not submitted by a party
or admissible under the Federal Rules of Evi-
dence. The court’s determination shall be treat-
ed as a ruling on a question of law.

(As amended July 28, 1988, eff. Nov. 1, 1988.)
REFERENCES IN TEXT

The Federal Rules of Evidence, referred to in text,
are set out in this Appendix.

Rule 45. Subpoena

(a) Form; Issuance.
(1) Every subpoena shall

(A) state the name of the court; and

(B) state the title of the action, and its civil
action number; and

(C) command each person to whom it is di-
rected to attend and give testimony or to
produce and permit inspection and copying of
designated books, documents or tangible
things in the possession, custody or control of
that person, or to permit inspection of prem-
ises, at a time and place therein specified; and

(D) set forth the text of subdivisions (¢) and
(d) of this rule.

A command to produce evidence or to permit
inspection may be joined with a command to ap-
pear at trial or hearing or at deposition, or may
be issued separately.

(2) A subpoena commanding attendance at a
trial or hearing shall issue from the court. A
subpoena for attendance at a deposition shall
issue from the court. If separate from a sub-
poena commanding the attendance of a person, a
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subpoena for production or
issue from the court.

(3) The clerk shall issue a subpoena, signed but
otherwise in blank, to a party requesting it, who
shall complete it before service. An attorney ad-
mitted to practice before the Court of Inter-
national Trade as an officer of the court may
also issue and sign a subpoena on behalf of the
court.

(b) Service.

(1) A subpoena may be served by any person
who is not a party and is not less than 18 years
of age. Service of a subpoena upon a person
named therein shall be made by delivering a
copy thereof to such person and, if the person’s
attendance is commanded, by tendering to that
person the fees for one day’s attendance and the
mileage allowed by law. When the subpoena is
issued on behalf of the United States or an offi-
cer or agency thereof, fees and mileage need not
be tendered. Prior notice of any commanded pro-
duction of documents and things or inspection
of premises before trial shall be served on each
party in the manner prescribed by Rule 5(b).

(2) Subject to the provisions of clause (ii) of
subparagraph (c)(3)(A) of this rule, a subpoena
may be served at any place within 100 miles of
the place of the deposition, hearing, trial, pro-
duction, or inspection specified in the subpoena.
When a statute of the United States provides
therefor, or when the interest of justice may re-
quire, the court upon proper application and
cause shown may authorize the service of a sub-
poena at any other place. A subpoena directed to
a witness in a foreign country who is a national
or resident of the United States shall issue
under the circumstances and in the manner and
be served as provided in Title 28, U.S.C. §1783.

(3) Proof of service when necessary shall be
made by filing with the clerk of the court a
statement of the date and manner of service and
of the names of the persons served, certified by
the person who made the service.

(c) Protection of Persons Subject to Subpoe-
nas.

(1) A party or an attorney responsible for the
issuance and service of a subpoena shall take
reasonable steps to avoid imposing undue bur-
den or expense on a person subject to that sub-
poena. The court shall enforce this duty and im-
pose upon the party or attorney in breach of this
duty an appropriate sanction, which may in-
clude, but is not limited to, lost earnings and a
reasonable attorney’s fee.

(2)(A) A person commanded to produce and
permit inspection and copying of designated
books, papers, documents or tangible things, or
inspection of premises need not appear in person
at the place of production or inspection unless
commanded to appear for deposition, hearing or
trial.

(B) Subject to paragraph (d)(2) of this rule, a
person commanded to produce and permit in-
spection and copying may, within 14 days after
service of the subpoena or before the time speci-
fied for compliance if such time is less than 14
days after service, serve upon the party or attor-
ney designated in the subpoena written objec-
tion to inspection or copying of any or all of the
designated materials or of the premises. If ob-

inspection shall

jection is made, the party serving the subpoena
shall not be entitled to inspect and copy the ma-
terials or inspect the premises except pursuant
to an order of the court. If objection has been
made, the party serving the subpoena may, upon
notice to the person commanded to produce,
move at any time for an order to compel the
production. Such an order to compel production
shall protect any person who is not a party or an
officer of a party from significant expense re-
sulting from the inspection and copying com-
manded.

(3)(A) On timely motion, the court shall quash
or modify the subpoena if it

(i) fails to allow reasonable time for compli-
ance;

(ii) requires a person who is not a party or
an officer of a party to travel to a place more
than 100 miles from the place where that per-
son resides, is employed or regularly transacts
business in person, except that, subject to the
provisions of clause (c¢)(3)(B)(iii) of this rule,
such a person may in order to attend trial be
commanded to travel from any such place, or

(iii) requires disclosure of privileged or other
protected matter and no exception or waiver
applies, or

(iv) subjects a person to undue burden.

(B) If a subpoena

(i) requires disclosure of a trade secret or
other confidential research, development, or
commercial information, or

(ii) requires disclosure of an unretained ex-
pert’s opinion or information not describing
specific events or occurrences in dispute and
resulting from the expert’s study made not at
the request of any party, or

(iii) requires a person who is not a party or
an officer of a party to incur substantial ex-
pense to travel more than 100 miles to attend
trial, the court may, to protect a person sub-
ject to or affected by the subpoena, quash or
modify the subpoena or, if the party in whose
behalf the subpoena is issued shows a substan-
tial need for the testimony or material that
cannot be otherwise met without undue hard-
ship and assures that the person to whom the
subpoena is addressed will be reasonably com-
pensated, the court may order appearance or
production only upon specified conditions.

(d) Duties in Responding to Subpoena.

(1) A person responding to a subpoena to
produce documents shall produce them as they
are kept in the usual course of business or shall
organize and label them to correspond with cat-
egories in the demand.

(2) When information subject to a subpoena is
withheld on a claim that it is privileged or sub-
ject to protection as trial preparation materials,
the claim shall be made expressly and shall be
supported by a description of the nature of the
documents, communications, or things not pro-
duced that is sufficient to enable the demanding
party to contest the claim.

(e) Contempt. Failure by any person without
adequate excuse to obey a subpoena served upon
that person may be deemed a contempt of the
court. An adequate cause for failure to obey ex-
ists when a subpoena purports to require a non-
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party to attend or produce at a place not within
the limits provided by clause (ii) of subpara-
graph (c)(3)(A).

(As amended June 19, 1985, eff. Oct. 1, 1985; July
28, 1988, eff. Nov. 1, 1988; Oct. 3, 1990, eff. Jan. 1,
1991; Sept. 25, 1992, eff. Jan. 1, 1993.)

Rule 46. Exceptions Unnecessary

Formal exceptions to rulings or orders of the
court are unnecessary; but for all purposes for
which an exception has heretofore been nec-
essary it is sufficient that a party, at the time
the ruling or order of the court is made or
sought, makes known to the court the action
which the party desires the court to take or the
party’s objection to the action of the court and
the grounds therefor; and, if a party has no op-
portunity to object to a ruling or order at the
time it is made, the absence of an objection does
not thereafter prejudice the party.

(As amended July 28, 1988, eff. Nov. 1, 1988.)
Rule 47. Jurors

(a) Examination of Jurors. The court may per-
mit the parties or their attorneys to conduct the
examination of prospective jurors or may itself
conduct the examination. In the latter event,
the court shall permit the parties or their attor-
neys to supplement the examination by such
further inquiry as it deems proper or shall itself
submit to the prospective jurors such additional
questions of the parties or their attorneys as it
deems proper.

(b) Peremptory Challenges. The court shall
allow the number of peremptory challenges pro-
vided by 28 U.S.C. §1870.

(c) Excuse. The court may for good cause ex-
cuse a juror from service during trial or delib-
eration.

(As amended July 21, 1986, eff. Oct. 1, 1986; Sept.
25, 1992, eff. Jan. 1, 1993.)

Rule 48. Number of Jurors—Participation in Ver-
dict

The court shall seat a jury of not fewer than
six and not more than twelve members and all
jurors shall participate in the verdict unless ex-
cused from service by the court pursuant to
Rule 47(c). Unless the parties otherwise stipu-
late, (1) the verdict shall be unanimous and (2)
no verdict shall be taken from a jury reduced in
size to fewer than six members.

(As amended July 21, 1986, eff. Oct. 1, 1986; Sept.
25, 1992, eff. Jan. 1, 1993.)

Rule 49. Special Verdicts and Interrogatories

(a) Special Verdicts. The court may require a
jury to return only a special verdict in the form
of a special written finding upon each issue of
fact. In that event the court may submit to the
jury written questions susceptible of categorical
or other brief answer or may submit written
forms of the several special findings which
might properly be made under the pleadings and
evidence; or it may use such other method of
submitting the issues and requiring the written
findings thereon as it deems most appropriate.

The court shall give to the jury such expla-
nation and instruction concerning the matter
thus submitted as may be necessary to enable
the jury to make its findings upon each issue. If
in so doing the court omits any issue of fact
raised by the pleadings or by the evidence, each
party waives the right to a trial by jury of the
issue so omitted unless before the jury retires
the party demands its submission to the jury. As
to an issue omitted without such demand the
court may make a finding; or if it fails to do so,
it shall be deemed to have made a finding in ac-
cord with the judgment on the special verdict.
(b) General Verdict Accompanied by Answer to
Interrogatories. The court may submit to the
jury, together with appropriate forms for a gen-
eral verdict, written interrogatories upon one or
more issues of fact the decision of which is nec-
essary to a verdict. The court shall give expla-
nation or instruction as may be necessary to en-
able the jury both to make answers to the inter-
rogatories and to render a general verdict, and
the court shall direct the jury both to make
written answers and to render a general verdict.
When the general verdict and the answers are
harmonious, the appropriate judgment upon the
verdict and answers shall be entered pursuant to
Rule 58. When the answers are consistent with
each other but one or more is inconsistent with
the general verdict, judgment may be entered
pursuant to Rule 58 in accordance with the an-
swers, notwithstanding the general verdict, or
the court may return the jury for further con-
sideration of its answers and verdict or may
order a new trial. When the answers are incon-
sistent with each other and one or more is like-
wise inconsistent with the general verdict, judg-
ment shall not be entered, but the court shall
return the jury for further consideration of its
answers and verdict or shall order a new trial.

(As amended July 28, 1988, eff. Nov. 1, 1988.)

Rule 50. Judgment as a Matter of Law in Actions
Tried by Jury; Alternative Motion for New
Trial; Conditional Rulings

(a) Judgment as a Matter of Law.

(1) If during a trial by jury a party has been
fully heard on an issue and there is no legally
sufficient evidentiary basis for a reasonable jury
to find for that party on that issue, the court
may determine the issue against that party and
may grant a motion for judgment as a matter of
law against that party with respect to a claim
or defense that cannot under the controlling law
be maintained or defeated without a favorable
finding on that issue.

(2) Motions for judgment as a matter of law
may be made at any time before submission of
the case to the jury. Such a motion shall specify
the judgment sought and the law and the facts
on which the moving party is entitled to the
judgment.

(b) Renewal of Motion for Judgment After
Trial; Alternative Motion for New Trial. When-
ever a motion for a judgment as a matter of law
made at the close of all the evidence is denied or
for any reason is not granted, the court is
deemed to have submitted the action to the jury
subject to a later determination of the legal
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questions raised by the motion. Such a motion
may be renewed by service and filing not later
than 30 days after the entry of judgment. A mo-
tion for a new trial under Rule 59 may be joined
with a renewal of the motion for judgment as a
matter of law, or a new trial may be requested
in the alternative. If a verdict was returned, the
court may, in disposing of the renewed motion,
allow the judgment to stand or may reopen the
judgment and either order a new trial or direct
the entry of judgment as a matter of law. If no
verdict was returned, the court may, in dispos-
ing of the renewed motion, direct the entry of
judgment as a matter of law or may order a new
trial.

(c) Same; Conditional Rulings on Grant of Mo-
tion for Judgment as a Matter of Law.

(1) If the renewed motion for judgment as a
matter of law is granted, the court shall also
rule on the motion for a new trial, if any, by de-
termining whether it should be granted if the
judgment is thereafter vacated or reversed, and
shall specify the grounds for granting or deny-
ing the motion for the new trial. If the motion
for a new trial is thus conditionally granted, the
order thereon does not affect the finality of the
judgment. In case the motion for a new trial has
been conditionally granted and the judgment is
reversed on appeal, the new trial shall proceed
unless the appellate court has otherwise or-
dered. In case the motion for a new trial has
been conditionally denied, the appellee on ap-
peal may assert error in that denial; and if the
judgment is reversed on appeal, subsequent pro-
ceedings shall be in accordance with the order of
the appellate court.

(2) The party against whom judgment as a
matter of law has been rendered may serve a
motion for a new trial pursuant to Rule 59 not
later than 30 days after the entry of the judg-
ment.

(d) Same; Denial of Motion for Judgment as a
Matter of Law. If the motion for judgment as a
matter of law is denied, the party who prevailed
on that motion may, as appellee, assert grounds
entitling the party to a new trial in the event
the appellate court concludes that the trial
court erred in denying the motion for judgment.
If the appellate court reverses the judgment,
nothing in this rule precludes it from determin-
ing that the appellee is entitled to a new trial,
or from directing the trial court to determine
whether a new trial shall be granted.

(As amended July 28, 1988, eff. Nov. 1, 1988; Sept.
25, 1992, eff. Jan. 1, 1993; Oct. 5, 1994, eff. Jan. 1,
1995.)

PRACTICE COMMENT

Rule 50 has been amended to conform to the new Rule
50 under the Federal Rules of Civil Procedure, which
went into effect on December 1, 1991. The time for filing
a motion for a new trial in the court, 30 days, is gov-
erned by 28 U.S.C. §2646. To avoid confusion and ineffi-
ciency, Rule 50(b) provides the same 30-day filing period
for any motion filed thereunder. In contrast, Rule 50(b)
of the Federal Rules of Civil Procedure, provides a 10-
day period. However, motions for new trials in courts
in which the Federal Rules of Civil Procedure apply are
not subject to 28 U.S.C. §2646. The same comment is ap-
plicable to Rule 50(c)(2).

Rule 51. Instructions to Jury—Objection

At the close of the evidence or at such earlier
time during the trial as the court reasonably di-
rects, any party may file written requests that
the court instruct the jury on the law as set
forth in the requests. The court shall inform
counsel of its proposed action upon the requests
prior to their arguments to the jury. The court,
at its election, may instruct the jury before or
after argument, or both. No party may assign as
error the giving or the failure to give an instruc-
tion unless that party objects thereto before the
jury retires to consider its verdict, stating dis-
tinctly the matter objected to and the grounds
of the objection. Opportunity shall be given to
make the objection out of the hearing of the
jury.

(As amended July 28, 1988, eff. Nov. 1, 1988.)

Rule 52. Findings by the Court; Judgment on
Partial Findings

(a) Effect. In all actions tried upon the facts
without a jury or with an advisory jury, the
court shall find the facts specially and state sep-
arately its conclusions of law thereon, and judg-
ment shall be entered pursuant to Rule 58; and
in granting or refusing interlocutory injunc-
tions the court shall similarly set forth the find-
ings of fact and conclusions of law which con-
stitute the grounds of its action. Requests for
findings are not necessary for purposes of re-
view. Findings of fact, whether based on oral or
documentary evidence, shall not be set aside un-
less clearly erroneous, and due regard shall be
given to the opportunity of this court to judge
the credibility of the witnesses. The findings of
a master, to the extent that the court adopts
them, shall be considered as the findings of the
court. It will be sufficient if the findings of fact
and conclusions of law are stated orally and re-
corded in open court following the close of the
evidence or appear in an opinion or memoran-
dum of decision filed by the court.

(b) Amendment. Upon motion of a party, or
upon its own motion, made not later than 30
days after the date of entry of the judgment, the
court may amend its findings or make addi-
tional findings and may amend the judgment ac-
cordingly. The motion may be made with a mo-
tion for a new trial pursuant to Rule 59. When
findings of fact are made in actions tried by the
court without a jury, the question of the suffi-
ciency of the evidence to support the findings
may thereafter be raised whether or not the
party raising the question has made an objec-
tion in this court to such findings or has made
a motion to amend them or a motion for judg-
ment.

(c) Judgment on Partial Findings. If during a
trial without a jury a party has been fully heard
on an issue and the court finds against the party
on that issue, the court may enter judgment as
a matter of law against that party with respect
to a claim or defense that cannot under the con-
trolling law be maintained or defeated without a
favorable finding on that issue, or the court may
decline to render any judgment until the close
of all the evidence. Such a judgment shall be
supported by findings of fact and conclusions of
law as required by subdivision (a) of this rule.
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(As amended Oct. 3, 1984, eff. Jan. 1, 1985; June
19, 1985, eff. Oct. 1, 1985; Sept. 25, 1992, eff. Jan.
1, 1993; Oct. 5, 1994, eff. Jan. 1, 1995.)

Rule 53. Masters

(a) Appointment and Compensation. The
court, with the concurrence of a majority of all
the judges, may appoint one or more standing
masters, and a judge, to whom an action is as-
signed, may appoint a special master therein. As
used in these rules, the word ‘‘master’ includes
a referee, an auditor, an examiner, a commis-
sioner, and an assessor. The compensation to be
allowed to a master shall be fixed by the court,
and shall be charged upon such of the parties or
paid out of any fund or subject matter of the ac-
tion which is in the custody and control of the
court, as the court may direct. The master shall
not retain the master’s report as security for
the master’s compensation, but when the party
ordered to pay the compensation allowed by the
court does not pay it after notice and within the
time prescribed by the court, the master is enti-
tled to a writ of execution against the delin-
quent party.

(b) Reference. A reference to a master shall be
the exception and not the rule. In actions to be
tried by a jury, a reference shall be made only
when the issues are complicated; in actions to
be tried without a jury, save in matters of ac-
count and of difficult computation of damages, a
reference shall be made only upon a showing
that some exceptional condition requires it.

(c) Powers. The order of reference to the mas-
ter may specify or limit the master’s powers and
may direct the master to report only upon par-
ticular issues or to do or perform particular acts
or to receive and report evidence only and may
fix the time and place for beginning and closing
the hearings and for the filing of the master’s
report. Subject to the specifications and limita-
tions stated in the order, the master has and
shall exercise the power to regulate all proceed-
ings in every hearing before the master and to
do all acts and take all measures necessary or
proper for the efficient performance of the mas-
ter’s duties under the order. The master may re-
quire the production before the master of evi-
dence upon all matters embraced in the ref-
erence, including the production of all books,
papers, vouchers, documents, and writings appli-
cable thereto. The master may rule upon the ad-
missibility of evidence unless otherwise directed
by the order of reference and has the authority
to put witnesses on oath and may examine them
and may call the parties to the action and exam-
ine them upon oath. When a party so requests,
the master shall make a record of the evidence
offered and excluded in the same manner and
subject to the same limitations as provided in
the Federal Rules of Evidence for a court sitting
without a jury.

(d) Proceedings.

(1) Meetings. When a reference is made, the
clerk shall forthwith furnish the master with a
copy of the order of reference. Upon receipt
thereof unless the order of reference otherwise
provides, the master shall forthwith set a time
and place for the first meeting of the parties or
their attorneys to be held within 20 days after

the date of the order of reference and shall no-
tify the parties or their attorneys. It is the duty
of the master to proceed with all reasonable dili-
gence. Either party, on notice to the parties and
master, may apply to the court for an order re-
quiring the master to speed the proceedings and
to make the report. If a party fails to appear at
the time and place appointed, the master may
proceed ex parte or, in the master’s discretion,
adjourn the proceedings to a future day, giving
notice to the absent party of the adjournment.

(2) Witnesses. The parties may procure the at-
tendance of witnesses before the master by the
issuance and service of subpoenas as provided in
Rule 45. If without adequate excuse a witness
fails to appear or give evidence, the witness may
be punished as for a contempt and be subject to
the consequences, penalties, and remedies pro-
vided in Rules 37 and 45.

(3) Statement of Accounts. When matters of
accounting are in issue before the master, the
master may prescribe the form in which the ac-
counts shall be submitted and in any proper case
may require or receive in evidence a statement
by a certified public accountant who is called as
a witness. Upon objection of a party to any of
the items thus submitted or upon a showing
that the form of statement is insufficient, the
master may require a different form of state-
ment to be furnished, or the accounts or specific
items thereof to be proved by oral examination
of the accounting parties or upon written inter-
rogatories or in such other manner as the mas-
ter directs.

(e) Report.

(1) Contents and Filing. The master shall pre-
pare a report upon the matters submitted to the
master by the order of reference and, if required
to make findings of fact and conclusions of law,
the master shall set them forth in the report.
The master shall file the report with the clerk
of the court and serve on all parties notice of
the filing. In an action to be tried without a
jury, unless otherwise directed by the order of
reference, the master shall file with the report a
transcript of the proceedings and of the evidence
and the original exhibits. Unless otherwise di-
rected by the order of reference, the master
shall serve a copy of the report on each party.

(2) In Non-Jury Actions. In an action to be
tried without a jury the court shall accept the
master’s findings of fact unless clearly erro-
neous. Within 10 days after being served with no-
tice of the filing of the report any party may
serve written objections thereto upon the other
parties. Application to the court for action upon
the report and upon objections thereto shall be
by motion and upon notice as prescribed in Rule
7. The court after hearing may adopt the report
or may modify it or may reject it in whole or in
part or may receive further evidence or may re-
commit it with instructions.

(3) In Jury Actions. In an action to be tried by
a jury the master shall not be directed to report
the evidence. The master’s findings upon the is-
sues submitted to the master are admissible as
evidence of the matters found and may be read
to the jury, subject to the ruling of the court
upon any objections in point of law which may
be made to the report.
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(4) Stipulation as to Findings. The effect of a
master’s report is the same whether or not the
parties have consented to the reference; but,
when the parties stipulate that a master’s find-
ings of fact shall be final, only questions of law
arising upon the report shall thereafter be con-
sidered.

(5) Draft Report. Before filing the master’s re-
port a master may submit a draft thereof to
counsel for all parties for the purpose of receiv-
ing their suggestions.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988; Sept. 25, 1992, eff. Jan. 1,
1993.)

TITLE VII—JUDGMENT
Rule 54. Judgments

(a) Definition—Form. ‘‘Judgment’ as used in
these rules includes a decree and any order from
which an appeal lies. A judgment shall not con-
tain a recital of pleadings, the report of a mas-
ter, or the record of prior proceedings.

(b) Judgment Upon Multiple Claims or Involv-
ing Multiple Parties. When more than one claim
for relief is presented in an action, whether as a
claim, counterclaim, cross-claim, or third-party
claim, or when multiple parties are involved,
the court may direct the entry of a final judg-
ment as to one or more but fewer than all of the
claims or parties only upon an express deter-
mination that there is no just reason for delay
and upon an express direction for the entry of
judgment. In the absence of such determination
and direction, any order or other form of deci-
sion, however designated, which adjudicates
fewer than all the claims or the rights and li-
abilities of fewer than all the parties shall not
terminate the action as to any of the claims or
parties, and the order or other form of decision
is subject to revision at any time before the
entry of judgment adjudicating all the claims
and the rights and liabilities of all the parties.

(¢c) Demand for Judgment. A judgment by de-
fault shall not be different in kind from or ex-
ceed in amount that prayed for in the demand
for judgment. Except as to a party against
whom a judgment is entered by default, every
final judgment shall grant the relief to which
the party in whose favor it is rendered is enti-
tled, even if the party has not demanded such re-
lief in the party’s pleadings.

(d) Attorney’s Fees.

(1) Claims for attorney’s fees and related non-
taxable expenses shall be made by motion unless
the substantive law governing the action pro-
vides for the recovery of such fees as an element
of damages to be proved at trial.

(2) Unless otherwise provided by statute or
order of the court, the motion must be filed and
served no later than 14 days after entry of judg-
ment; must specify the judgment and the stat-
ute, rule, or other grounds entitling the moving
party to the award; and must state the amount
or provide a fair estimate of the amount sought.
If directed by the court, the motion shall also
disclose the terms of any agreement with re-
spect to fees to be paid for the services for which
claim is made.

(3) On request of a party or class member, the
court shall afford an opportunity for adversary
submissions with respect to the motion. The
court may determine issues of liability for fees
before receiving submissions bearing on issues of
evaluation of services for which liability is im-
posed by the court. The court shall find the facts
and state its conclusions of law as provided in
USCIT R. 52(a), and a judgment shall be set
forth in a separate document as provided in
USCIT R. 58.

(4) By court rules, the court may establish spe-
cial procedures by which issues relating to such
fees may be resolved without extensive evi-
dentiary hearings.

(5) The provisions of subparagraphs (1) through
(4) do not apply to claims for fees and expenses
as sanctions for violations of these rules or
under 28 U.S.C. §1927.

(As amended July 28, 1988, eff. Nov. 1, 1988; Oct.
5, 1994, eff. Jan. 1, 1995.)

Rule 55. Default

(a) Entry. When a party against whom a judg-
ment for affirmative relief is sought has failed
to plead or otherwise defend as prescribed by
these rules and that fact is made to appear by
affidavit or otherwise, the clerk shall enter the
party’s default.

(b) Judgment. Judgment by default may be en-
tered as follows:

In all cases the party entitled to a judgment
by default shall apply to the court therefor.

When the plaintiff’s claim against a defendant
is for a sum certain or for a sum which can by
computation be made certain, the court upon re-
quest of the plaintiff and upon affidavit of the
amount due shall enter judgment for that
amount against the defendant, if the defendant
has been defaulted for failure to appear and is
not an infant or incompetent person.

If the party against whom judgment by default
is sought has appeared in the action, the party
(or, if appearing by representative, the party’s
representative) shall be served with 10-days
written notice of the application for judgment.
If, in order to enable the court to enter judg-
ment or to carry it into effect, it is necessary to
take an account or to determine the amount of
damages or to establish the truth of any aver-
ment by evidence or to make an investigation of
any other matter, the court may conduct such
hearings or order such references as it deems
necessary and proper and shall accord a right of
trial by jury to the parties when and as required
by any statute of the United States.

(c) Setting Aside Default. For good cause
shown, the court may set aside an entry of de-
fault and, if a judgment by default has been en-
tered, may likewise set it aside as prescribed by
Rule 60(b).

(d) Plaintiffs, Counterclaimants, Cross-Claim-
ants. The provisions of this rule apply whether
the party entitled to the judgment by default is
a plaintiff, a third-party plaintiff, or a party
who has pleaded a cross-claim or counterclaim.
In all cases a judgment by default is subject to
the limitations of Rule 54(c).

(e) Judgment Against the United States. No
judgment by default shall be entered against the
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United States or an officer or agency thereof un-
less the claimant establishes a claim or right to
relief by evidence satisfactory to the court.

(As amended July 28, 1988, eff. Nov. 1, 1988.)
Rule 56. Summary Judgment

(a) For Claimant. A party seeking to recover
upon a claim, counterclaim or cross-claim, or to
obtain a declaratory judgment, may, at any
time after the expiration of the initial time
within which to file an answer or after service of
a motion for summary judgment by the adverse
party, move with or without supporting affida-
vits for a summary judgment in the party’s
favor upon all or any part thereof.

(b) For Defending Party. A party against
whom a claim, counterclaim or cross-claim is
asserted, or a declaratory judgment is sought,
may, at any time after the filing of a complaint,
move with or without supporting affidavits for a
summary judgment in the party’s favor as to all
or any part thereof.

(c) When Leave Is Required. A motion for sum-
mary judgment may not be filed by any party,
except by order of the court upon motion, (1)
after the action has been set for trial, or (2)
after the filing of a stipulation of the parties or
a pretrial memorandum containing all of the
material facts, or (3) after the filing of his re-
sponse to a motion for summary judgment by an
adverse party.

(d) Motion and Proceedings Thereon. A hear-
ing upon a motion may be requested as pre-
scribed by Rule 7(c). The judgment sought shall
be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and ad-
missions on file, together with the affidavits, if
any, show that there is no genuine issue as to
any material fact and that the moving party is
entitled to a judgment as a matter of law.

(e) Case Not Fully Adjudicated on Motion. If
on motion under this rule judgment is not ren-
dered upon the whole case or for all the relief
asked and a trial is necessary, the court at the
hearing of the motion, by examining the plead-
ings and the evidence before it and by interro-
gating counsel, shall if practicable ascertain
what material facts exist without substantial
controversy and what material facts are actu-
ally and in good faith controverted. It shall
thereupon make an order specifying the facts
that appear without substantial controversy, in-
cluding the extent to which the amount of dam-
ages or other relief is not in controversy, and di-
recting such further proceedings in the action as
are just. Upon the trial of the action the facts so
specified shall be deemed established, and the
trial shall be conducted accordingly.

(f) Form of Affidavits—Further Testimony—
Defense Required. Supporting and opposing affi-
davits shall be made on personal knowledge,
shall set forth such facts as would be admissible
in evidence, and shall show affirmatively that
the affiant is competent to testify to the mat-
ters stated therein. Sworn or certified copies of
all papers or parts thereof referred to in an affi-
davit shall be attached thereto or served there-
with, except that all papers and documents
which are part of the official record of the ac-

tion pursuant to Title IX of these rules may be
referred to in an affidavit without attaching
copies, and shall be considered by the court
without additional certification. The court may
permit affidavits to be supplemented or opposed
by depositions, answers to interrogatories, or
further affidavits. When a motion for summary
judgment is made and supported as provided in
this rule, an adverse party may not rest upon
the mere allegations or denials of the adverse
party’s pleading, but the adverse party’s re-
sponse, by affidavits or as otherwise provided in
this rule, must set forth specific facts showing
that there is a genuine issue for trial. If the ad-
verse party does not so respond, summary judg-
ment, if appropriate, shall be entered against
the adverse party.

(g) When Affidavits Are Unavailable. Should it
appear from the affidavits of a party opposing
the motion that the party cannot for reasons
stated present by affidavit facts essential to jus-
tify the party’s opposition, the court may refuse
the application for judgment or may order a
continuance to permit affidavits to be obtained
or depositions to be taken or discovery to be had
or may make such other order as is just.

(h) Affidavits Made in Bad Faith. Should it ap-
pear to the satisfaction of the court at any time
that any of the affidavits presented pursuant to
this rule are presented in bad faith or solely for
the purpose of delay, the court shall forthwith
order the party employing them to pay to the
other party the amount of the reasonable ex-
penses which the filing of the affidavits caused
the other party to incur, including reasonable
attorney’s fees, and any offending party or at-
torney may be adjudged guilty of contempt.

(i) Annexation of Statement. Upon any motion
for summary judgment, there shall be annexed
to the motion a separate, short and concise
statement of the material facts as to which the
moving party contends there is no genuine issue
to be tried. The papers opposing a motion for
summary judgment shall include a separate,
short and concise statement of the material
facts as to which it is contended that there ex-
ists a genuine issue to be tried. All material
facts set forth in the statement required to be
served by the moving party will be deemed to be
admitted unless controverted by the statement
required to be served by the opposing party.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 28,
1988, eff. Nov. 1, 1988.)

Rule 56.1. Judgment Upon an Agency Record for
an Action Other Than That Described in 28
U.S.C. §1581(c)

(a) Motion for Judgment. After issue is joined
in any action in which a party believes that the
determination of the court is to be made solely
upon the basis of the record made before an
agency, that party may move for judgment in
its favor upon all or any part of the agency de-
termination.

(b) Cross-Motions. When a motion for judg-
ment upon an agency record is filed by a party,
an opposing party shall not file a cross-motion
for judgment upon an agency record. If the court
determines that judgment ought to be entered
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in favor of an opposing party, it may enter judg-
ment in favor of that party, notwithstanding the
absence of a cross-motion.

(c) Briefs.

(1) In addition to the other requirements pre-
scribed by these rules, the briefs submitted on
the motion, either contesting or supporting the
agency determination, shall include a statement
setting forth in separate numbered paragraphs:

(A) The administrative determination
sought to be reviewed with appropriate ref-
erence to the Federal Register; and

(B) The issues of law presented together with
the reasons for contesting or supporting the
administrative determination, specifying how
the determination may be arbitrary, capri-
cious, an abuse of discretion, not otherwise in
accordance with law, unsupported by substan-
tial evidence; or, how the determination may
be unwarranted by the facts to the extent that
the agency may or may not have considered
facts which, as a matter of law, should or
should not have been properly considered.

(2) The brief shall include the authorities re-
lied upon and the conclusions of law deemed
warranted by the authorities. All references to
the administrative record shall be made by cit-
ing the portions of the record to the factual or
legal issues raised. Citations shall be by page
number of the transcript, if any, and by specific
identification of exhibits together with the rel-
evant page number.

(d) Time to Respond. A response to a motion
for judgment upon an agency record shall be
served within 30 days after service of the mo-
tion. The moving party shall have 10 days after
service of the response to the motion to serve a
reply. No other papers or briefs shall be allowed,
except by leave of court.

(e) Hearing. Upon motion of a party, or upon
its own initiative, the court may direct oral ar-
gument on a motion for judgment upon an agen-
cy record at a time and place designated as pre-
scribed in Rule 77(c).

(f) Partial Judgment. After considering a mo-
tion filed under this rule, the court may grant
judgment in whole or in part in favor of any
party.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; Sept.
25, 1992, eff. Jan. 1, 1993.)

PRACTICE COMMENT

An action in which the determination of the court is
to be made solely upon the basis of a record made be-
fore an agency shall be submitted for determination
pursuant to this rule unless the court otherwise di-
rects.

As required by Rule 81(l), a reply brief in an action
submitted for determination pursuant to this rule shall
be confined to rebutting matters contained in the brief
of the responding party.

Rule 56.2. Judgment upon an Agency Record for
an Action Described in 28 U.S.C. §1581(c)

(a) Proposed Briefing Schedule and Joint
Status Report. The judge may modify the fol-
lowing procedures as appropriate in the circum-
stances of the action, or the parties may suggest
modification of these procedures.

Any proposed judicial protective order shall be
filed within 30 days after the date of service of

the complaint. Prior to the filing of the pro-
posed judicial protective order, the moving
party shall consult with all other parties to the
action in accordance with Rule 7(b) regarding
the terms and conditions of the proposed judi-
cial protective order.

Any motion to intervene as of right shall be
filed within the time and in the manner pre-
scribed by Rule 24.

Any motion for a preliminary injunction to
enjoin the liquidation of entries that are the
subject of the action shall be filed by a party to
the action within 30 days after the date of serv-
ice of the complaint, or at such later time, for
good cause shown. Notwithstanding the first
sentence of this paragraph, an intervenor shall
file a motion for a preliminary injunction no
earlier than the date of filing of its motion to
intervene and no later than 30 days after the
date of service of the order granting interven-
tion, or at such later time, but only for good
cause shown. Prior to the filing of the motion,
the moving party shall consult with all other
parties to the action in accordance with Rule
7(b).

No later than 30 days after the filing of the
record with the court, the parties, including pro-
posed intervenors, shall file with the clerk (1) a
Joint Status Report, and (2) a proposed briefing
schedule. The Joint Status Report shall be
signed by counsel for all parties and shall set
forth answers to the following questions, al-
though separate views may be set forth on any
point on which the parties cannot agree:

1. Does the court have jurisdiction over the
action?

2. Should the case be consolidated with any
other case, or should any portion of the case
be severed, and the reasons therefor?

3. Should further proceedings in this case be
deferred pending consideration of another case
before the court or any other tribunal and the
reasons therefor?

4. Are there any outstanding issues concern-
ing the issuance of a judicial protective order?

5. Is there any other information of which
the court should be aware at this time?

The proposed briefing schedule shall indicate
whether the parties (1) agree to the time periods
set forth in Rule 56.2(d), (2) agree to time periods
other than the periods set forth in Rule 56.2(d),
or (3) cannot agree upon a time period. In the
event the parties cannot agree upon a time pe-
riod, the parties shall indicate the areas of dis-
agreement and shall set forth the reasons for
their respective positions.

After the Joint Status Report and proposed
briefing schedule are filed, the judge promptly
shall enter a scheduling order.

(b) Cross-Motions. When a motion for judg-
ment upon an agency record is filed by a party,
an opposing party shall not file a cross-motion
for judgment upon an agency record. If the court
determines that judgment should be entered in
favor of an opposing party, it may enter judg-
ment in favor of that party, notwithstanding the
absence of a cross-motion.

(c) Briefs.

(1) In addition to the other requirements pre-
scribed by these rules, the briefs submitted on
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the motion, either contesting or supporting the
agency determination, shall include a statement
setting forth in numbered paragraphs:

(A) the administrative determination sought
to be reviewed with appropriate reference to
the Federal Register; and

(B) the issues of law presented together with
the reasons for contesting or supporting the
administrative determination, specifying how
the determination may be arbitrary, capri-
cious, an abuse of discretion, not otherwise in
accordance with law, unsupported by substan-
tial evidence; or, how the determination may
be unwarranted by the facts to the extent that
the agency may or may not have considered
facts which, as a matter of law, should have
been properly considered.

(2) The brief shall include the authorities re-
lied upon and the conclusions of law deemed
warranted by the authorities. All references to
the administrative record shall be made by cit-
ing the portions of the record relevant to the
factual or legal issues raised. Citations shall be
by page number of the transcript, if any, and by
specific identification of exhibits together with
the relevant page number. The brief also shall
include a table of contents and a table of au-
thorities.

(3) Within three days of the date of filing of a
brief, the party submitting the brief shall file an
appendix containing a copy of those portions of
the administrative record cited in the brief.

(d) Time to Respond. Unless the scheduling
order otherwise provides, a motion for judgment
upon an agency record shall be served within 60
days after the date of service of the scheduling
order. Responsive briefs shall be served within 60
days after the date of service of the brief of the
moving party. The moving party shall have 25
days after service of the response to the motion
to serve a reply. No other papers or briefs shall
be allowed, except by leave of court.

(e) Hearing. Upon motion of a party, subject to
the time limitations set forth in Rule 7(c), or
upon its own initiative, the court may direct
oral argument on a motion for judgment upon
an agency record at a time and place designated
in Rule 77(c). The moving party, after consulta-
tion with all other parties to the action, shall
request a hearing date that is not more than 30
days after the date of service of the reply memo-
randum, except for good cause shown as to why
the hearing should be scheduled on a later date.

(f) Partial Judgment. After considering a mo-
tion filed under this rule, the court may grant
judgment in whole or in part in favor of any
party.

(g) Voluntary Dismissal—Time Limitation. In
an action described in 28 U.S.C. §1581(c), a plain-
tiff desiring to voluntarily dismiss its action in
accordance with Rule 41(a)(1)(A), shall file a no-
tice of dismissal within 30 days after the date of
service of the complaint. In the event plaintiff
desires to dismiss its action more than 30 days
after the date of service of the complaint, a stip-
ulation of dismissal shall be filed in accordance
with Rule 41(a)(1)(B), or if circumstances war-
rant intervention by the court, in accordance
with Rule 41(a)(2).

(Added Sept. 25, 1992, eff. Jan. 1, 1993; and
amended Oct. 5, 1994, eff. Jan. 1, 1995; May 27,
1998, eff. Sept. 1, 1998.)

PRACTICE COMMENT

Provided its requirements are followed, Rule 5(h) al-
lows for the filing of a non-confidential version of a
brief provided for in this rule, and a confidential ver-
sion correcting the designation of business proprietary
information in the original submission, one business
day after the original filings under this rule.

Rule 57. Declaratory Judgments

The procedure for obtaining a declaratory
judgment pursuant to 28 U.S.C. §2201, shall be in
accordance with these rules and the right to
trial by jury may be demanded under the cir-
cumstances and in the manner prescribed by
Rules 38 and 39. The existence of another ade-
quate remedy does not preclude a judgment for
declaratory relief in cases where it is appro-
priate. The court may order a speedy hearing of
an action for declaratory judgment.

Rule 58. Entry of Judgments, Decrees or Final
Orders

Subject to the provisions of Rule 54(b), a judg-
ment, decree or final order shall be entered upon
every final decision from which an appeal lies,
except an order of dismissal either pursuant to
Rule 41(b)(1), or in an unassigned action pursu-
ant to Rule 41(b)(2). Every such judgment, de-
cree or final order shall be set forth on a sepa-
rate document, signed by the court, and prompt-
ly entered by the clerk. A judgment, decree or
final order is effective only when so set forth
and entered as prescribed by Rule 79(a). Pro-
posed forms of judgments, decrees or final orders
shall not be submitted except upon direction of
the court, or as required by these rules.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985.)

Rule 58.1. Stipulated Judgment on Agreed State-
ment of Facts—General Requirements

An action described in 28 U.S.C. §1581(a) or (b)
may be stipulated for judgment, at any time
without brief or complaint or formal amend-
ment of any pleading, by filing with the clerk of
the court a stipulation for judgment on agreed
statement of facts, signed by the parties or their
attorneys, together with a proposed stipulated
judgment. The proposed stipulated judgment on
agreed statement of facts shall be substantially
in the form set forth in USCIT Form 9 of the Ap-
pendix of Forms.

(Added Nov. 4, 1981, eff. Jan. 1, 1982; and amended
Oct. 5, 1994, eff. Jan. 1, 1995.)

Rule 59. New Trials—Rehearings—Amendment of
Judgments

(a) Grounds. A new trial or rehearing may be
granted to all or any of the parties and on all or
part of the issues (1) in an action in which there
has been a trial by jury, for any of the reasons
for which new trials have heretofore been grant-
ed in actions at law in the courts of the United
States; and (2) in an action tried without a jury
or in an action finally determined, for any of the
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reasons for which rehearings have heretofore
been granted in suits in equity in the courts of
the United States. On a motion for a new trial
in an action tried without a jury, the court may
open the judgment if one has been entered, take
additional testimony, amend findings of fact and
conclusions of law or make new findings and
conclusions, and direct the entry of a new judg-
ment.

(b) Time for Motion. A motion for a new trial
or rehearing shall be served and filed not later
than 30 days after the entry of the judgment or
order.

(¢c) Time for Serving Affidavits. When a mo-
tion for a new trial or rehearing is based upon
affidavits they shall be served with the motion.
The opposing party has 10 days after such serv-
ice within which to serve opposing affidavits,
which period may be extended for an additional
period not exceeding 20 days by order of the
court for good cause shown or by the parties by
written stipulation. The court may permit reply
affidavits.

(d) On Initiative of Court. Not later than 30
days after the entry of the judgment or order
the court on its own initiative may order a new
trial or rehearing for any reason for which it
might have granted a new trial or rehearing on
motion of a party. After giving the parties no-
tice and an opportunity to be heard on the mat-
ter, the court may grant a motion for a new
trial or rehearing, timely served, for a reason
not stated in the motion. In either case, the
court shall specify in the order the grounds
therefor.

(e) Motion To Alter or Amend a Judgment. A
motion to alter or amend the judgment shall be
served not later than 30 days after the entry of
the judgment.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; Oct. 3,
1990, eff. Jan. 1, 1991.)

PRACTICE COMMENT

Rule 59(b) provides for a 30-day period within which
to move for a new trial or rehearing. In contrast, Rule
59(b) of the Federal Rules of Civil Procedure provides
for a 10-day period. The lengthier period is required by
28 U.S.C. §2646, a statute not applicable to the district
courts.

Rule 60. Relief From Judgment or Order

(a) Clerical Mistakes. Clerical mistakes in
judgments, orders or other parts of the record
and errors therein arising from oversight or
omission may be corrected by the court at any
time on its own initiative or on motion of a
party and after such notice, if any, as the court
directs. After an appeal is filed, such mistakes
may be corrected with leave of the appellate
court.

(b) Mistakes, Inadvertence, Excusable Ne-
glect—Newly Discovered Evidence—Fraud, Etc.
On motion of a party or upon its own initiative
and upon such terms as are just, the court may
relieve a party or a party’s legal representative
from a final judgment, order, or proceeding for
the following reasons: (1) mistake, inadvertence,
surprise, or excusable neglect; (2) newly discov-
ered evidence which by due diligence could not
have been discovered in time to move for a new

trial or rehearing under Rule 59(b); (3) fraud
(whether heretofore denominated intrinsic or
extrinsic), misrepresentation, or other mis-
conduct of an adverse party; (4) the judgment is
void; (b) the judgment has been satisfied, re-
leased, or discharged, or a prior judgment upon
which it is based has been reversed or otherwise
vacated, or it is no longer equitable that the
judgment should have prospective application;
or (6) any other reason justifying relief from the
operation of the judgment. The motion shall be
made within a reasonable time, and for reasons
1), (2), and (3) not more than one year after the
judgment, order, or proceeding was entered or
taken. A motion under this subdivision (b) does
not affect the finality of a judgment or suspend
its operation.

This rule does not limit the power of the court
to entertain an independent action to relieve a
party from a judgment, order, or proceeding, or
to grant relief to a defendant not actually per-
sonally notified as provided in 28 U.S.C. §1655, or
to set aside a judgment for fraud upon the court.
The procedure for obtaining any relief from a
judgment shall be by motion as prescribed in
these rules or by an independent action.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 21,
1986, eff. Oct. 1, 1986; July 28, 1988, eff. Nov. 1,
1988.)

Rule 61. Harmless Error

No error in either the admission or the exclu-
sion of evidence and no error or defect in any
ruling or order or in anything done or omitted
by the court or by any of the parties is ground
for granting a new trial or for setting aside a
verdict or for vacating, modifying, or otherwise
disturbing a judgment or order, unless refusal to
take such action appears to the court inconsist-
ent with substantial justice. The court at every
stage of the proceeding must disregard any error
or defect in the proceeding which does not affect
the substantial rights of the parties.

Rule 62. Stay of Proceedings To Enforce a Judg-
ment

(a) Automatic Stay—Exceptions—Injunctions.
Except as stated herein or as otherwise ordered
by the court, no execution shall issue upon a
judgment nor shall proceedings be taken for its
enforcement until the expiration of 30 days after
its entry. Unless otherwise ordered by the court,
an interlocutory or final judgment in an action
for an injunction shall not be stayed during the
period after its entry and until an appeal is
taken or during the pendency of an appeal. The
provisions of subdivision (¢) of this rule govern
the suspending, modifying, restoring, or grant-
ing of an injunction during the pendency of an
appeal.

(b) Stay on Motion for New Trial or Rehear-
ing, or for Judgment. In its discretion and on
such conditions for the security of the adverse
party as are proper, the court may stay the exe-
cution of a judgment or any proceedings to en-
force a judgment pending the disposition of a
motion for a new trial or rehearing or to alter or
amend a judgment made pursuant to Rule 59, or
of a motion for relief from a judgment or order
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made pursuant to Rule 60, or of a motion for
judgment in accordance with a motion for a di-
rected verdict made pursuant to Rule 50, or of a
motion for amendment to the findings or for ad-
ditional findings made pursuant to Rule 52(b).

(c) Injunction Pending Appeal. When an appeal
is taken from an interlocutory or final judgment
granting, dissolving, or denying an injunction,
the court in its discretion may suspend, modify,
restore, or grant an injunction during the pend-
ency of the appeal upon such terms as to bond or
otherwise as it considers proper for the security
of the rights of the adverse party. If the judg-
ment appealed from is rendered by a three-judge
panel, no such order shall be made except (1) by
such court sitting in open court or (2) by the as-
sent of all judges of such court evidenced by
their signatures to the order.

(d) Stay Upon Appeal. When an appeal is
taken, the appellant, by giving a supersedeas
bond, may obtain a stay subject to the exception
contained in subdivision (a) of this rule. The
bond may be given at or after the time of filing
the notice of appeal or of procuring the order al-
lowing the appeal, as the case may be. The stay
is effective when the supersedeas bond is ap-
proved by the court.

(e) Stay in Favor of the United States or
Agency Thereof. When an appeal is taken by the
United States or an officer or agency thereof or
by direction of any department of the Govern-
ment of the United States and the operation or
enforcement of the judgment is stayed, no bond,
obligation, or other security shall be required
from the appellant.

(f) Stay According to State Law. In any state
in which a judgment is a lien upon the property
of the judgment debtor and in which the judg-
ment debtor is entitled to a stay of execution, a
judgment debtor is entitled to such stay as
would be accorded the judgment debtor had the
action been maintained in the courts of that
state.

(g) Stay of Judgment as to Multiple Claims or
Multiple Parties. When the court has ordered a
final judgment under the conditions stated in
Rule 54(b), the court may stay enforcement of
that judgment until the entering of a subse-
quent judgment or judgments and may prescribe
such conditions as are necessary to secure the
benefit thereof to the party in whose favor the
judgment is entered.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 21,
1986, eff. Oct. 1, 1986; July 28, 1988, eff. Nov. 1,
1988.)

PRACTICE COMMENT

The court-ordered exception to the 30-day automatic
stay under subdivision (a) is intended to permit timely
enforcement of judgments in cases involving perishable
merchandise, or where time is otherwise shown to be of
the essence.

TITLE VIII—PROVISIONAL AND FINAL
REMEDIES AND SPECIAL PROCEEDINGS

Rule 63. Contempt

A proceeding to adjudicate a person in civil
contempt of court, including a case provided for
in Rule 37(b), shall be commenced by the service

of a motion or order to show cause. The affidavit
upon which the motion or order to show cause is
based shall set out with particularity the mis-
conduct complained of, the claim, if any, for
damages occasioned thereby, and such evidence
as to the amount of damages as may be avail-
able to the moving party. A reasonable counsel
fee, necessitated by the contempt proceeding,
may be included as an item of damage. Where
the alleged contemnor has appeared in the ac-
tion by an attorney, the notice of motion or
order to show cause and the papers upon which
it is based may be served upon the contemnor’s
attorney; otherwise service shall be made per-
sonally, in the manner provided for the service
of a complaint. If an order to show cause is
sought, such order may, upon necessity shown
therefor, embody a direction to a United States
marshal to arrest the alleged contemnor and
hold him in bail in an amount fixed by the
order, conditioned for the contemnor’s appear-
ance at the hearing, and further conditioned
that the alleged contemnor will be thereafter
amenable to all orders of the court for surren-
der.

If the alleged contemnor puts in issue the al-
leged misconduct or the damages thereby occa-
sioned, the alleged contemnor shall, upon de-
mand therefor, be entitled to have oral evidence
taken thereon, either before the court or before
a master appointed by the court. When by law
such alleged contemnor is entitled to a trial by
jury, the alleged contemnor shall make written
demand therefor on or before the return day or
adjourned day of the application; otherwise the
alleged contemnor will be deemed to have
waived a trial by jury.

In the event the alleged contemnor is found to
be in contempt of court, an order shall be made
and entered (1) reciting or referring to the ver-
dict or findings of fact upon which the adjudica-
tion is based; (2) setting forth the amount of the
damages to which the complainant is entitled;
(3) fixing the fine, if any, imposed by the court,
which fine shall include the damages found, and
naming the person to whom such fine shall be
payable; (4) stating any other conditions, the
performance whereof will operate to purge the
contempt; and (5) directing the arrest of the
contemnor by a United States marshal, and con-
finement until the performance of the condition
fixed in the order and the payment of the fine,
or until the contemnor be otherwise discharged
pursuant to law. The order shall specify the
place of confinement. No party shall be required
to pay or to advance to the marshal any ex-
penses for the upkeep of the prisoner. Upon such
an order, no person shall be detained in prison
by reason of nonpayment of the fine for a period
exceeding 6 months. A certified copy of the
order committing the contemnor shall be suffi-
cient warrant to the marshal for the arrest and
confinement. The aggrieved party shall also
have the same remedies against the property of
the contemnor as if the order awarding the fine
were a final judgment.

In the event the alleged contemnor shall be
found not guilty of the charges, the alleged
contemnor shall be discharged from the proceed-
ing.
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(As amended July 28, 1988, eff. Nov. 1, 1988.)
Rule 64. Seizure of Person or Property

At the commencement of and during the
course of an action, all remedies providing for
seizure of person or property for the purpose of
securing satisfaction of the judgment ultimately
to be entered in the action are available under
the circumstances and in the manner provided
by the appropriate state law existing at the
time the remedy is sought, subject to the follow-
ing qualifications: (1) any existing statute of the
United States governs to the extent to which it
is applicable; (2) the action in which any of the
foregoing remedies is used shall be commenced
and prosecuted pursuant to these rules. The
remedies thus available include arrest, attach-
ment, garnishment, replevin, sequestration, and
other corresponding or equivalent remedies,
however designated, and regardless of whether
the remedy by the appropriate state procedure
is ancillary to an action or must be obtained by
an independent action.

Rule 65. Injunctions

(a) Preliminary Injunction.

(1) Notice. No preliminary injunction shall be
issued without notice to the adverse party.

(2) Consolidation of Hearing With Trial on
Merits. Before or after the commencement of
the hearing of an application for a preliminary
injunction, the court may order the trial of the
action on the merits to be advanced and consoli-
dated with the hearing of the application. Even
when this consolidation is not ordered, any evi-
dence received upon an application for a pre-
liminary injunction which would be admissible
upon the trial on the merits becomes part of the
record on the trial and need not be repeated
upon the trial. This subdivision (a)(2) shall be so
construed and applied as to save to the parties
any rights they may have to trial by jury.

(b) Temporary Restraining Order—Notice—
Hearing—Duration. A temporary restraining
order may be granted without written or oral
notice to the adverse party or that party’s at-
torney only if (1) it clearly appears from specific
facts shown by affidavit or by the verified com-
plaint that immediate and irreparable injury,
loss, or damage will result to the applicant be-
fore the adverse party or that party’s attorney
can be heard in opposition, and (2) the appli-
cant’s attorney certifies to the court in writing
the efforts, if any, which have been made to give
the notice and the reasons supporting the claim
that notice should not be required. Every tem-
porary restraining order granted without notice
shall be indorsed with the date and hour of issu-
ance; shall be filed forthwith in the clerk’s office
and entered of record; shall define the injury
and state why it is irreparable and why the
order was granted without notice; and shall ex-
pire by its terms within such time after entry,
not to exceed 10 days, as the court fixes, unless
within the time so fixed the order, for good
cause shown, is extended for a like period or un-
less the party against whom the order is di-
rected consents that it may be extended for a
longer period. The reasons for the extension

shall be entered of record. In case a temporary
restraining order is granted without notice, the
motion for a preliminary injunction shall be set
down for hearing at the earliest possible time
and takes precedence of all matters except older
matters of the same character; and when the
motion comes on for hearing the party who ob-
tained the temporary restraining order shall
proceed with the application for a preliminary
injunction and, if the party does not do so, the
court shall dissolve the temporary restraining
order. On 2 days notice to the party who ob-
tained the temporary restraining order without
notice or on such shorter notice to that party as
the court may prescribe, the adverse party may
appear and move its dissolution or modification
and in that event the court shall proceed to hear
and determine such motion as expeditiously as
the ends of justice require.

(c) Security. No restraining order or prelimi-
nary injunction shall issue except upon the giv-
ing of security by the applicant, in such sum as
the court deems proper, for the payment of such
costs and damages as may be incurred or suf-
fered by any party who is found to have been
wrongfully enjoined or restrained. No such secu-
rity shall be required of the United States or of
an officer or agency thereof. The provisions of
Rule 65.1 apply to a surety upon a bond or under-
taking under this rule.

(d) Form and Scope of Injunction or Restrain-
ing Order. Every order granting an injunction
and every restraining order shall set forth the
reasons for its issuance; shall be specific in
terms; shall describe in reasonable detail, and
not by reference to the complaint or other docu-
ment, the act or acts sought to be restrained;
and is binding only upon the parties to the ac-
tion, their officers, agents, servants, employees,
and attorneys, and upon those persons in active
concert or participation with them who receive
actual notice of the order by personal service or
otherwise.

(As amended July 28, 1988, eff. Nov. 1, 1988.)

Rule 65.1. Security—Proceedings Against Sure-
ties

Whenever these rules require or permit the
giving of security by a party, and security is
given in the form of a bond or stipulation or
other undertaking with one or more sureties,
each surety submits to the jurisdiction of the
court and irrevocably appoints the clerk of the
court as the surety’s agent upon whom any pa-
pers affecting the surety’s liability on the bond
or undertaking may be served. The surety’s li-
ability may be enforced on motion without the
necessity of an independent action. The motion
and such notice of the motion as the court pre-
scribes may be served on the clerk of the court,
who shall forthwith mail copies to the sureties
if their addresses are known. The bond, stipula-
tion, or other undertaking must be secured by a
corporate surety holding a certificate of author-
ity from the Secretary of the Treasury. Except
as otherwise provided by law, where the amount
has been fixed by a judge, all bonds, stipula-
tions, or other undertakings, shall be approved
by the judge.
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(As amended Nov. 4, 1981, eff. Jan. 1, 1982; July
28, 1988, eff. Nov. 1, 1988.)

PRACTICE COMMENT

Circular No. 570, ‘‘Companies Holding Certificates of
Authority as Acceptable Sureties on Federal Bonds and
as Acceptable Reinsuring Companies’’, is published an-
nually, as of July 1, in the Federal Register, under Fis-
cal Service, Bureau of Government Financial Oper-
ations. Interim changes in the circular are published in
the Federal Register as they occur. Copies of the cir-
cular may be obtained from: Audit Staff, Bureau of
Government Financial Operations, Department of the
Treasury, Washington, D.C. 20226, Telephone: (202)
634-5010.

Rule 66. Receivers Appointed by Federal Courts

An action wherein a receiver has been ap-
pointed shall not be dismissed except by order of
the court. The practice in the administration of
estates by receivers or by other similar officers
appointed by the court shall be in accordance
with the practice heretofore followed in the
courts of the United States or as provided in
rules promulgated by the district courts. In all
other respects the action in which the appoint-
ment of a receiver is sought or which is brought
by or against a receiver is governed by these
rules.

Rule 67. Deposit in Court

In an action in which any part of the relief
sought is a judgment for a sum of money or the
disposition of a sum of money or the disposition
of any other thing capable of delivery, a party,
upon notice to every other party, and by leave of
court, may deposit with the court all or any
part of such sum or thing, whether or not that
party claims all or any part of the sum or thing.
The party making the deposit shall serve the
order permitting deposit on the clerk of the
court. Money paid into court under this rule
shall be deposited and withdrawn in accordance
with the provisions of 28 U.S.C. §§2041, 2042 and
2043; or any like statute. The fund shall be de-
posited in an interest-bearing account or in-
vested in an interest-bearing instrument ap-
proved by the court.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; July 21,
1986, eff. Oct. 1, 1986.)

Rule 67.1. Deposit in Court Pursuant to Rule 67

(a) Order for Deposit—Interest Bearing Ac-
count. Whenever a party seeks a court order for
money to be deposited by the clerk in an inter-
est-bearing account, the party shall file, by de-
livery or by mailing by certified mail, return re-
ceipt requested, the proposed order with the
clerk or financial deputy who will inspect the
proposed order for proper form and content and
compliance with this rule prior to signature by
the judge for whom the order is prepared. The
proposed order shall be substantially in the form
set forth in Form 16 of the Appendix of Forms.

(b) Orders Directing Investment of Funds by
Clerk. Any order obtained by a party or parties
in an action that directs the clerk to invest in
an interest-bearing account or instrument funds
deposited in the registry of the court pursuant
to 28 U.S.C. §2041 shall include the following:

(1) the amount to be invested;

(2) the name of the depository approved by
the Treasurer of the United States as a deposi-
tory in which funds may be deposited;

(3) a designation of the type of account or
instrument in which the funds shall be in-
vested;

(4) wording which directs the clerk to deduct
from the income earned on the investment a
fee, consistent with that authorized by the Ju-
dicial Conference of the United States and set
by the Director of the Administrative Office,
whenever such income becomes available for
deduction from the investment so held and
without further order of the court.

(Added Oct. 3, 1990, eff. Jan. 1, 1991; amended
Mar. 1, 1991, eff. Mar. 1, 1991.)

Rule 68. Attorney’s Fees and Expenses

(a) Time for Filing. The court may award at-
torney’s fees and expenses where authorized by
law. Applications must be filed within 30 days
after the date of entry by the court of a final
judgment.

(b) Content of Application. Each application
for attorney’s fees and expenses as provided for
in subdivision (a) shall contain a citation to the
authority which authorizes an award, and shall
indicate the manner in which the prerequisites
for an award have been fulfilled. In addition,
each application shall contain a statement,
under oath, which specifies:

(1) the nature of each service rendered;

(2) the amount of time expended in rendering
each type of service; and

(3) the customary charge for each type of
service rendered.

(c) Response and Reply. The responding party
shall have 30 days from the date of service of the
application to file a response. No other papers or
briefs shall be allowed, except as the court, upon
its own initiative, shall direct.

(Added Oct. 3, 1984, eff. Jan. 1, 1985.)
PRACTICE COMMENT

An application for attorney’s fees and expenses shall
be substantially in the form set forth in Form 15 of the
Appendix of Forms.

Rule 69. Execution

(a) In General. Process to enforce a judgment
for the payment of money shall be a writ of exe-
cution, unless the court directs otherwise. The
procedure on execution, in proceedings supple-
mentary to and in aid of a judgment, and in pro-
ceedings on and in aid of execution shall be in
accordance with the practice and procedure of
the state in which execution is sought, except
that any statute of the United States governs to
the extent that it is applicable. In aid of the
judgment or execution, the judgment creditor or
a successor in interest when that interest ap-
pears of record, may obtain discovery from any
person, including the judgment debtor, in the
manner provided in these rules, or in the man-
ner provided by the practice of the state in
which execution is sought.

(b) Against Certain Public Officers. When a
judgment has been entered against a collector or
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other officer of revenue under the circumstances
stated in 28 U.S.C. §2006, and when the court has
given the certificate of probable cause for the of-
ficer’s act as provided in that statute, execution
shall not issue against the officer or the officer’s
property but the final judgment shall be sat-
isfied as provided in such statute.

(As amended July 28, 1988, eff. Nov. 1, 1988.)

TITLE IX—FILING OF OFFICIAL
DOCUMENTS

Rule 70. Documents in an Action Described in 28
U.S.C. §1581(a) or (b)

Upon service of the summons on the Secretary
of the Treasury, the appropriate customs officer
shall forthwith transmit the following items, if
they exist, to the clerk of the court, as part of
the official record of the civil action:

(1) consumption or other entry and the entry
summary;

(2) commercial invoice;

(3) special customs invoice;

(4) copy of protest or petition;

(5) copy of denial, in whole or in part, of the
protest or petition;

(6) importer’s exhibits;

(7) official and other representative samples;

(8) any official laboratory reports; and

(9) copy of any bond relating to the entry.

If any of the items do not exist in a particular
action, an affirmative statement to that effect
shall be transmitted to the clerk of the court as
part of the official record.

Rule 71. Documents in an Action Described in 28
U.S.C. §1581(c) or (f)

(a) Actions Described in 28 U.S.C. §15681(c). Un-
less the alternative procedure prescribed by sub-
division (b) of this rule is followed, in an action
described in 28 U.S.C. §15681(c), within 40 days
after the date of service of the complaint on the
administering authority established to admin-
ister title VII of the Tariff Act of 1930 or the
United States International Trade Commission,
the administering authority or the Commission
shall file with the clerk of the court the items
specified in paragraphs (1) and (2) of this sub-
division (a), if they exist, and the certified list
specified in paragraph (3) of this subdivision (a),
as part of the official record of the civil action.

(1) A copy of all information presented to or
obtained by the administering authority or the
Commission during the course of the adminis-
trative proceedings, including all governmental
memoranda pertaining to the case and the
record of ex parte meetings required to be main-
tained by section 777(a)(3) of the Tariff Act of
1930.

(2) A copy of the determination and the facts
and conclusions of law upon which such deter-
mination was based, all transcripts or records of
conferences or hearings, and all notices pub-
lished in the Federal Register.

(3) A certified list of all items specified in
paragraphs (1) and (2) of this subdivision (a).

(b) Alternative Procedure in an Action De-
scribed in 28 U.S.C. §1581(c). As an alternative to
the procedures prescribed in subdivision (a) of

this rule in an action described in 28 U.S.C.
§1581(c):

(1) Within 40 days after the date of service of
the complaint upon the administering authority
or the International Trade Commission, the ad-
ministering authority or the Commission may
file with the clerk of the court a certified list of
all items described in subdivisions (a)(1) and
(a)(2) of this rule, along with a copy of the deter-
mination and the facts and conclusions of law
upon which such determination was based. The
Commission shall in addition file a copy of its
staff report of information received in the inves-
tigation. If either agency uses this alternative
procedure, it shall serve on the parties notice of
that fact in conjunction with service of the cer-
tified list.

(2) The agency shall retain the remainder of
the record. All parts of the record shall be a part
of the record on review for all purposes.

(3) At any time, the court may order any part
of the record retained by the agency to be filed.
A motion by a party to have the agency file a re-
tained part of the record shall set forth reasons
why the submission of appendices required by
Rule 56.2(c) is insufficient to fairly present the
relevant portions of the record to the court.

(c) Confidential or Privileged Information in
an Action Described in 28 U.S.C. §1581(c). In an
action described in 28 U.S.C. §15681(c), any docu-
ment, comment, or information that is accorded
confidential or privileged status by the agency
whose action is being contested and that is re-
quired to be filed with the clerk of the court,
shall be filed under seal. Any such document,
comment, or information shall be accompanied
by a nonconfidential description of the nature of
the material being transmitted.

(d) Documents in an Action Described in 28
U.S.C. §1581(f). In an action described in 28
U.S.C. §1581(f), within 15 days after the date of
service of the summons and complaint on the
administering authority or the International
Trade Commission, the administering authority
or the Commission shall file, with the clerk of
the court, under seal, the confidential informa-
tion involved, together with pertinent parts of
the record, which shall be accompanied by a
nonconfidential description of the nature of the
information being filed, as part of the official
court record of the action.

(e) Documents Filed—Copies. Certified copies
of the original papers in the agency proceeding
may be filed.

(f) Filing of the Record With the Clerk of the
Court—What Constitutes. The filing of the
record shall be as prescribed by subdivision (a)
of this rule, unless the alternative procedure
prescribed by subdivision (b) of this rule is fol-
lowed. In the latter event, the filing of the cer-
tified list and the part of the record filed pursu-
ant to subdivision (b) shall constitute filing of
the record.

(As amended Oct. 3, 1990, eff. Jan. 1, 1991; Nov. 14,
1997, eff. Jan. 1, 1998.)

PRACTICE COMMENT

The court has established Security Procedures for
Safeguarding Confidential Information in the Custody
and Control of the Clerk. These procedures apply to
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confidential information or privileged information re-
ceived by the court and may include: trade secrets,
commercial or financial information, and information
provided to the United States by foreign governments
or foreign businesses or persons. These procedures do
not pertain to national security information.

Section 11(a) of Security Procedures regulates the
transmittal of confidential information to and from the
clerk by government agencies and private parties. A
copy of Section 11(a) is available upon request from,
and is posted in, the Office of the Clerk.

REFERENCES IN TEXT

The Tariff Act of 1930, referred to in subd. (a), is act
June 17, 1930, ch. 497, 46 Stat. 590, as amended. Title VII
of the Tariff Act of 1930 is classified generally to sub-
title IV (§1671 et seq.) of chapter 4 of Title 19, Customs
Duties. Section 777(a)(3) of the Tariff Act of 1930 is clas-
sified to section 1677f(a)(3) of Title 19. For complete
classification of this Act to the Code, see section 1654
of Title 19 and Tables.

Rule 72. Documents in All Other Actions Based
Upon the Agency Record

(a) Documents Furnished in All Other Actions
Based Upon the Agency Record. Unless the al-
ternative procedure prescribed by subdivision (b)
of this rule is followed, in all actions in which
judicial review is upon the basis of the record
made before an agency, other than those actions
described in Rules 70 and 71, within 40 days after
the service of the summons and complaint upon
the agency, the agency shall file with the clerk
of the court the items specified in paragraphs
(1), (2) and (3) of this subdivision (a), if they
exist, and the certified list specified in para-
graph (4) of this subdivision (a), as part of the
official record of the civil action.

(1) A copy of the contested determination and
the findings or report upon which such deter-
mination was based.

(2) A copy of any reported hearings or con-
ferences conducted by the agency.

(3) Any documents, comments, or other papers
filed by the public, interested parties, or govern-
ments with respect to the agency’s action. The
agency shall identify and file under seal any
document, comment, or other information ob-
tained on a confidential basis, including a non-
confidential description of the nature of such
confidential document, comment or informa-
tion.

(4) A certified list of all items specified in
paragraphs (1), (2) and (3) of this subdivision (a).

(b) Stipulations. The parties may stipulate
that fewer documents, comments, or other infor-
mation than those specified in subdivision (a) of
this rule shall be filed with the clerk of the
court. The agency shall retain the remainder of
the record. All parts of the record shall be part
of the record on review for all purposes. Upon re-
quest to the agency by a party, or by the court,
at any time, any part of the record retained by
the agency shall be filed by the agency with the
clerk of the court forthwith, notwithstanding
any prior stipulation or designation under this
subdivision.

(¢c) Documents Filed—Copies. Certified copies
of the original papers in the agency proceeding
may be filed.

Rule 73. Time for Filing Documents—Notice of
Filing

(a) Time. Upon motion of a party for good
cause shown, or upon its own initiative, the
court may shorten or extend the times for filing
prescribed in the rules of this title.

(b) Notice. The clerk shall give notice to all
parties of the date on which the record is filed.

TITLE X—ATTORNEYS
Rule 74. Admission to Practice!

(a) Qualifications. An attorney of good moral
character who has been admitted to practice be-
fore the Supreme Court of the United States,
the highest court of any state, the District of
Columbia, a territory or possession, any United
States court of appeals, or any United States
district court, and is in good standing therein,
may be admitted to practice before this court.

(b) Procedure.

(1) An applicant for admission shall file with
the clerk a completed application, on the form
shown in Form 10 of the Appendix of Forms, to
be provided by the clerk.

(2) The applicant shall be admitted either (A)
upon oral motion by a member of the bar of this
court or of the Supreme Court of the United
States, before a judge of this court who will ad-
minister the following oath:

I, , do solemnly swear (or affirm)
that I will faithfully conduct myself as an at-
torney and counselor at law of this court up-
rightly and according to law, and that I will
support the Constitution of the United States,
so help me God.

or (B) upon the filing of a certificate of a judge
or of the clerk of any of the courts specified in
subdivision (a) of this rule stating that the ap-
plicant is a member of the bar of such court and
is in good standing therein.

(3) The applicant shall pay to the clerk a fee
of $50, and shall be entitled to a certificate of
admission. The clerk, as trustee, shall deposit
the fee in a special account in a bank designated
by the court and shall make expenditures from
the special account as directed by the court.

(c) Admission of Foreign Attorneys. An attor-
ney, barrister, or advocate who is qualified to
practice at the bar of the court of any foreign
state which extends a like privilege to members
of the bar of this court may be specially admit-
ted for purposes limited to a particular action.
The applicant shall not, however, be authorized
to act as attorney of record. In the case of such
an applicant, the oath shall not be required and
there shall be no fee. Such admission shall be
granted only on motion of a member of the bar
of this court.

(d) Pro Hac Vice Applications. An attorney
who is eligible for admission to practice under
subdivision (a) of this rule, and who has been re-
tained to appear in a particular action by a legal
services program may, upon written application
and in the discretion of the court, be permitted

1An attorney admitted to practice before the United States
Customs Court shall be deemed to be admitted to practice before
the United States Court of International Trade.
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to specially appear and participate in the par-
ticular action. A pro hac vice applicant shall
state under penalty of perjury (i) the attorney’s
residence and office address, (ii) the court to
which the applicant has been admitted to prac-
tice and the date of admission thereof, (iii) that
the applicant is in good standing and eligible to
practice in said court, (iv) that the applicant is
not currently suspended or disbarred in any
other court, and (v) if the applicant has concur-
rently or within the year preceding the current
application made any pro hac vice application to
this court, the title and the number of each ac-
tion wherein such application was made, the
date of the application, and whether or not the
application was granted. If the pro hac vice ap-
plication is granted, the attorney is subject to
the jurisdiction of the court with respect to the
attorney’s conduct to the same extent as a
member of the bar of this court, and no applica-
tion fee is required.

(e) Disbarment or Other Disciplinary Action.

(1) Initiation of Proceedings. When a certifi-
cate is received from the clerk of any court, or
a complaint supported by an affidavit filed with
the clerk of this court, setting forth any of the
following facts concerning a member of the bar
of this court:

(A) that the attorney has resigned from the
bar of the Supreme Court of the United States
or any other federal court, or from any court of
record of any state, territory, or possession;

(B) that he has been disbarred, suspended from
practice or censured in the Supreme Court of
the United States or any other federal court, or
in any court of record of any state, territory, or
possession;

(C) that he has been convicted of a crime in-
volving moral turpitude; or

(D) that he has been guilty of dishonest or un-
ethical conduct;

the clerk of this court shall forthwith deliver
such certificate or complaint to the chief judge
of this court.

(2) Sufficiency. The chief judge shall prelimi-
narily examine such certificate or complaint
and rule upon its sufficiency prima facie. If the
chief judge deems the facts insufficient on their
face to warrant disciplinary action, the chief
judge shall so advise the complainant and the
attorney named.

(3) Investigation and Prosecution. Where the
certificate or complaint is deemed sufficient
prima facie, the chief judge shall appoint a com-
mittee, consisting of three members of the bar
of this court, to which the certificate or com-
plaint shall be referred. It shall then be the duty
of the committee to investigate the facts in-
volved in such resignation, disbarment or sus-
pension from practice or other facts alleged in
the certificate or complaint. If, in the commit-
tee’s judgment, probable cause for disbarment,
suspension, or disciplinary action exists, it shall
then be the duty of the committee to proceed
against the attorney by an order signed by the
chief judge setting forth the charges against the
attorney and requiring the attorney, within 30
days after service of the order upon the attorney
by delivery or by registered or certified mail, re-

turn receipt requested, to show cause as to why
disciplinary action should not be taken.

(4) Appearance. The attorney named in the
order to show cause may appear in person and
may be represented by an attorney and shall
have the right to file any answer which, in the
attorney’s opinion, the proceedings may war-
rant.

(5) Hearing and Report. The chief judge shall
designate three judges of the court who shall
hear the matter, after due notice to the attor-
ney named in the order, and who shall then re-
port their findings of facts and conclusions of
law together with their recommendations to the
full court.

(6) Action by the Court. The full court, after
consideration of the record, may enter an order
disbarring, suspending or otherwise disciplining
such member of the bar, or dismissing the pro-
ceedings, or making such other disposition of
the case as may be warranted by the record.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; Oct. 3,
1984, eff. Jan. 1, 1985; July 28, 1988, eff. Nov. 1,
1988; Mar. 25, 1998, eff. July 1, 1998.)

Rule 75. Practice—Appearance—Substitution of
Attorneys—Withdrawal of Attorney—Notifi-
cation of Changes

(a) Practice. Only an attorney admitted to the
bar of the court may practice before the court,
except that an individual may represent himself
in an action. An attorney who is employed or re-
tained by the United States, or an agency or of-
ficer thereof, may enter an appearance, file
pleadings, and practice in this court in cases in
which the United States or the agency is a
party.

(b) Appearances.

(1) Except for an individual (not a corporation,
partnership, organization or other legal entity)
appearing pro se, each party and amicus curiae
must appear through an attorney authorized to
practice before the court. When a summons con-
tains the name, address and telephone number
of an attorney, the attorney shall be recognized
as the attorney of record and no separate notice
of appearance shall be required of the attorney.
Provided, however, that an attorney represent-
ing the United States, or an agency or officer
thereof, who is not otherwise admitted to prac-
tice before the court, shall serve a separate no-
tice of appearance as prescribed by paragraph (2)
of this subdivision (b).

(2) In all other instances, an attorney author-
ized to appear in an action shall serve a separate
notice of appearance for each action. The notice
shall be substantially in the form as set forth in
Form 11 of the Appendix of Forms. An appear-
ance may be made by an individual attorney or
a firm of attorneys. If the appearance is made by
a firm of attorneys the individual attorney re-
sponsible for the litigation shall be designated.

(c) Substitution of Attorneys. A party who de-
sires to substitute an attorney may do so by
serving a notice of substitution upon the prior
attorney of record and the other parties. The no-
tice shall be substantially in the form as set
forth in Form 12 of the Appendix of Forms. If
the prior attorney of record wishes to be heard
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by the court on the substitution, that attorney
may, by motion, request such relief as the attor-
ney deems appropriate.

(d) Withdrawal of Attorney. An attorney of
record may withdraw an appearance only by
order of the court, upon motion served upon the
attorney’s client and the other parties.

(e) Notification of Changes. Whenever there is
any change in the name of an attorney of record,
the attorney’s address or telephone number, a
new notice of appearance for each action shall
be promptly served upon the other parties and
filed with the court. The notice shall be substan-
tially in the form as set forth in Form 11 of the
Appendix of Forms. Unless and until an attorney
of record files a new notice of appearance as pre-
scribed in this subdivision, service of all papers
shall be made upon the attorney of record at the
last known address.

(As amended July 21, 1986, eff. Oct. 1, 1986; July
28, 1988, eff. Nov. 1, 1988; Sept. 25, 1992, eff. Jan.
1, 1993.)

PRACTICE COMMENT

When a party is represented in an action by more
than one attorney of record, the party shall designate
only one attorney of record to serve, file and receive
service of pleadings and other papers on behalf of the
party.

Rule 76. Amicus Curiae

The filing of a brief by an amicus curiae may be
allowed upon a motion made as prescribed by
Rule 7, or at the request of the court. The brief
may be conditionally filed with the motion. The
motion for leave shall identify the interest of
the applicant and shall state the reasons why an
amicus curiae is desirable. An amicus curiae shall
file its brief within the time allowed the party
whose position the amicus curiae brief will sup-
port unless the court for cause shown shall
grant leave for later filing. In that event the
court shall specify within what period an oppos-
ing party may answer. A motion of an amicus cu-
riae to participate in the oral argument will be
granted only for extraordinary reasons.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982.)
PRACTICE COMMENT

To provide information to assist a judge in determin-
ing whether there is reason for disqualification upon
the grounds of a financial interest, under 28 U.S.C. §455,
a completed ‘‘Disclosure Statement’” form, available
upon request from the office of the clerk, must be filed
by certain corporations, trade associations, and others
appearing as parties, intervenors, or amicus curiae. A
copy of the ‘“‘Disclosure Statement’” form is shown in
Form 13 of the Appendix of Forms.

TITLE XI—THE COURT AND CLERK

Rule 77. Sessions of the Court

(a) Court Always Open. The court shall be
deemed always open and in continuous session
for transacting judicial business on all business
days throughout the year. Emergency matters
may be presented to and heard by the court at
any time.

(b) Trials and Proceedings—Orders in Cham-
bers. All trials upon the merits shall be con-

ducted in open court and so far as convenient in
a regular courtroom. All other acts or proceed-
ings may be done or conducted by a judge in
chambers with or without the attendance of the
clerk or other court officials.

(c) Place of Trials or Hearings.

(1) In New York City. The judge to whom an
action is assigned may designate the date of any
trial or hearing to be held in, or continued to,
New York City.

(2) Other Than New York City. The chief judge
may, as authorized by 28 U.S.C. §§253(b) and
256(a), designate the place and date of any trial
or hearing to be held at, or continued to, any
place other than New York City within the ju-
risdiction of the United States.

(3) Foreign Countries. The chief judge may, as
authorized by 28 U.S.C. §256(b), authorize a judge
to preside at any evidentiary hearing in a for-
eign country.

(d) Photography, Tape Recording and Broad-
casting.

The taking of photographs, or the use of re-
cording devices in the courtroom or its environs,
or radio or television broadcasting from the
courtroom or its environs, in connection with
judicial proceedings is prohibited. A judge may,
however, permit (1) the use of electronic or pho-
tographic means for the presentation of evi-
dence or the perpetuation of a record, and (2) the
broadcasting, televising, recording, or photo-
graphing of investitive, ceremonial, or natu-
ralization proceedings.

Environs as used in this rule, shall include: (1)
the entire United States Court of International
Trade Courthouse at One Federal Plaza, New
York, New York; and (2) any place within the ju-
risdiction of the United States where a judge
may preside at a trial or hearing pursuant to 28
U.S.C. §256(a).

(e) Assignment and Reassignment of Actions.

(1) Assignment to Single Judge. All actions
shall be assigned by the chief judge to a single
judge, except as prescribed in paragraph (2) of
this subdivision (d).

(2) Assignment to Three-Judge Panel. An ac-
tion may be assigned by the chief judge to a
three-judge panel either upon motion, or upon
the chief judge’s own initiative, when the chief
judge finds that the action raises an issue of the
constitutionality of an Act of Congress, a proc-
lamation of the President, or an Executive
order; or has broad or significant implications in
the administration or interpretation of the law.

(3) Time of Assignment. An action shall be as-
signed by the chief judge at any time upon the
chief judge’s own initiative or upon motion for
good cause shown.

(4) Reassignment. An action may be reas-
signed by the chief judge upon the death, res-
ignation, retirement, illness or disqualification
of the judge to whom it was assigned, or upon
other special circumstances warranting reas-
signment.

(5) Inability of a Judge to Proceed. If a trial or
hearing has been commenced and the judge is
unable to proceed, any other judge may proceed
with it upon certifying familiarity with the
record and determining that the proceedings in
the action may be completed without prejudice
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to the parties. In a hearing or trial without a
jury, the successor judge shall at the request of
a party recall any witness whose testimony is
material and disputed and who is available to
testify again without undue burden. The succes-
sor judge may also recall any other witness.

(f) Judge and Court—Defined. The word
“‘judge’ as used in these rules means the single
judge or three-judge panel to whom an action is
assigned or a matter is referred. The word
“‘court’ as used in these rules means, unless the
context of a particular rule clearly indicates
otherwise, the single judge or three-judge panel
to whom an action is assigned or a matter is re-
ferred.

(As amended Apr. 28, 1987, eff. June 1, 1987; July
28, 1988, eff. Nov. 1, 1988; Sept. 25, 1992, eff. Jan.
1, 1993.)

PRACTICE COMMENT

To implement the authority conferred upon the chief
judge by 28 U.S.C. §§253(b) and 256(a), and for the con-
venience of parties, there is set out in the instructions
for Form 6, in the Appendix of Forms, a list of ten-
tative dockets and the procedures to be followed in
connection with trials or oral arguments of dispositive
motions at places other than New York City.

Rule 77.1. Judicial Conference

(a) Purpose. The chief judge is authorized to
summon annually the judges of the court to a
judicial conference, at a time and place the chief
judge designates, for the purpose of considering
the business of the court and improvements in
the administration of justice in the court. The
chief judge shall preside at the conference.

(b) Composition. All members of the bar of
this court may be members of the conference
and participate in its discussions and delibera-
tions.

(c) Registration Fee. A registration fee shall
be paid by attendees of the conference, and shall
be applied to the payment of the expenses of the
conference, as approved by the chief judge.

(Added July 21, 1986, eff. Oct. 1, 1986.)
Rule 78. Motion Part

(a) Motion Part—Establishment. A Motion
Part is established for hearing and determining
all motions in actions which have not been as-
signed to a judge or proceedings which are not
otherwise provided for in these rules.

(b) Motion Part—Referral. The clerk shall
refer motions ready for disposition to the Mo-
tion Part judge for hearing and determination.
The Motion Part judge shall: determine the mo-
tion; or refer the motion to another judge who
previously determined a related motion in the
action; or refer the matter to the chief judge
with a recommendation that the action be as-
signed to a judge.

(c) Motion Part—Emergency Matters.

(1) An emergency matter is one which because
of special circumstances requires extraordinary
priority and immediate disposition.

(2) The Motion Part judge will be available, on
call, to hear and determine an emergency mat-
ter at any time.

(3) The clerk shall refer to the Motion Part
judge any emergency matter arising in an unas-

signed action, or in an assigned action when the
assigned judge is unavailable.

(4) The Motion Part judge shall dispose of the
emergency matter only to the extent necessary
to meet the emergency, and the action shall
otherwise be continued for disposition by the
judge to whom the action has been or will be as-
signed.

(5) If the Motion Part judge decides that an
emergency matter should not be determined, for
lack of emergency or other reason, he shall refer
the matter for determination in the ordinary
course.

Rule 79. Books and Records Kept by the Clerk
and Entries Therein

(a) Civil Docket. The clerk shall keep a book
known as a ‘‘Civil Docket,” on one or more
looseleaf sheets for each action, and shall enter
therein each action filed with the court. Actions
shall be assigned consecutive file numbers. The
file number of each action shall be noted on the
sheet of the Civil Docket whereon the first entry
of the actions is made. All papers filed with the
clerk and all judgments and orders shall be en-
tered chronologically in the Civil Docket on the
sheet assigned to the action and shall be marked
with its file number. These entries shall be brief,
but shall show the nature of each paper filed and
the substance of each judgment or order. The
entry of an order or judgment shall show the
date the entry is made. When in an action, trial
by jury has been properly demanded or ordered,
the clerk shall enter the word ‘‘jury” on the
sheet assigned to that action.

(b) Judgments and Orders. The clerk shall
keep as a permanent record a ‘“‘Judgment and
Order Book’ in which there shall be filed, in se-
rially-numbered chronological sequence in
looseleaf binders, a correct copy of every final
judgment or appealable order, together with all
opinions, decisions, or findings of fact and con-
clusions of law upon which it is based, and any
other order which the court may direct to be
kept. Every such final judgment or appealable
order shall, from time to time but no less fre-
quently than annually, be permanently bound.

(c) Notice of Orders or Judgments.

(1) Immediately upon the entry of an order the
clerk shall serve a notice of the entry, together
with a copy of the order and any accompanying
memorandum, by delivery or mail in the manner
provided for in Rule 5 upon each party who is
not in default for failure to appear, and shall
make a note in the docket of the delivery or
mailing. Any party may in addition serve a no-
tice of such entry in the manner provided in
Rule 5 for the service of papers.

(2) Immediately upon the entry of a judgment
the clerk shall serve a notice of the entry, to-
gether with a copy of the judgment, opinion, de-
cision, or findings of fact and conclusions of law
upon which it is based, by delivery or mail in
the manner provided for in Rule 5 upon each
party who is not in default for failure to appear,
and, if appropriate, the district director of the
customs district in which the action arose, and
shall make a note in the docket of the delivery
or mailing. Any party may in addition serve a
notice of such entry in the manner provided in
Rule 5 for the service of papers.
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(3) Lack of notice of the entry by the clerk
does not affect the time to appeal or relieve, or
authorize the court to relieve, a party for failure
to appeal within the time allowed, except as per-
mitted in Rule 4(a) of the Federal Rules of Ap-
pellate Procedure or by the rules of the United
States Court of Appeals for the Federal Circuit.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; Sept.
25, 1992, eff. Jan. 1, 1993.)

Rule 80. Papers, Exhibits and Other Material

(a) Custody and Control. All papers, exhibits
and other material filed with or transmitted to
the court shall be retained by the clerk of the
court, under the clerk’s custody and control ex-
cept when required by the court. When requested
by an attorney for a party, papers, exhibits and
other material may be transmitted by the clerk
to an appropriate customs officer. Notice of the
request shall be given to all other parties by the
party filing the request.

(b) Inspection. Any person may inspect all pa-
pers, exhibits and other material in an action
except where restricted by statute or by order of
the court. Unless otherwise directed by the
court, entry papers, invoices and laboratory re-
ports shall be available only to the party to
whose merchandise the papers, invoices and re-
ports relate, or to the attorney of record for
that party, or to an attorney for the United
States, or an officer of the United States Cus-
toms Service.

(c) Withdrawal.

(1) Any person may withdraw the papers, ex-
hibits and other material, which that person is
authorized to inspect as prescribed in subdivi-
sion (b) of this rule, to a designated place in the
court. The papers, exhibits and other material
shall be returned to the office of the clerk no
later than the close of business on the day of
withdrawal. Upon request of a party, the clerk
may permit papers, exhibits and other material
to be withdrawn to a designated place in the of-
fices of the Attorney-in-Charge, International
Trade Field Office, Commercial Litigation
Branch, Department of Justice, for not more
than 30 days, provided that they shall be re-
turned immediately to the office of the clerk
upon notice from the clerk.

(2) Whenever any person withdraws papers, ex-
hibits and other material, that person shall sign
and leave with the clerk a receipt describing
what has been withdrawn.

(d) Return and Removal. When a judgment or
order of the court has become final, papers, ex-
hibits, and other material transmitted to the
court pursuant to 28 U.S.C. §2635, shall be re-
turned by the clerk, together with a copy of the
judgment or order, to the agency from which
they were transmitted. All exhibits shall be re-
moved from the custody of the clerk by the
party who filed them within 60 days after the
judgment or order of the court has become final.
A party who fails to comply with this require-
ment shall be notified by the clerk that, if the
exhibits are not removed within 30 days after
the date of the notice, the clerk may dispose of
them as the clerk may see fit. Any expense or
cost pertaining to the removal of exhibits as

prescribed by this rule shall be borne by the
party who filed them.

(e) Reporting of Proceedings. Each session of
the court and every other proceeding designated
by order of the court or by one of the judges
shall be recorded verbatim by shorthand, me-
chanical means, electronic sound recording, or
any other method, as prescribed by regulations
promulgated by the Judicial Conference of the
United States and subject to the discretion and
approval of the judge. Proceedings to be re-
corded include: all proceedings in open court un-
less the parties, with the approval of the judge,
shall agree specifically to the contrary; and
such other proceedings as a judge may direct, or
as may be required by rule or order of the court,
or as may be requested by any party to the pro-
ceeding. The court reporter or other individual
designated to produce the record shall attach an
official certificate to the original shorthand
notes or other original records so taken and
promptly file them with the clerk of the court
who shall preserve them in the public records of
the court for not less than ten years.

(f) Transcript of Proceedings. The court re-
porter or other individual designated to produce
the record shall transcribe and certify such
parts of the record of proceedings as may be re-
quired by rule or order of the court or direction
of a judge. Upon the request of any party to the
proceeding which has been so recorded, who has
agreed to pay the fee therefor, or of a judge of
the court, the court reporter or other individual
designated to produce the record shall promptly
transcribe the original records of the requested
parts of the proceedings and attach to the tran-
script an official certificate, and deliver the cer-
tified transcript to the clerk of the court for the
public records of the court. The certified tran-
script in the Office of the Clerk shall be open
during office hours to inspection by any person
without charge, except where restricted by stat-
ute or order of the court.

(g) Fees.

Except as otherwise provided by these rules,
the clerk shall collect in advance from the par-
ties such fees for services as are consistent with
the ‘“‘Judicial Conference Schedule of Additional
Fees for the United States District Courts.”

(1) Reproductions. Reproductions of original
records may be given to any person who is au-
thorized to inspect original records as prescribed
in subdivision (b) of this rule.

(2) Transcripts. The clerk of the court may re-
quire any party requesting a transcript to pre-
pay the estimated fee in advance except for
transcripts that are to be paid for by the United
States.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; Jan. 1,
1983; July 28, 1988, eff. Nov. 1, 1988.)
PRACTICE COMMENT

From time to time, the Judicial Conference of the
United States establishes fees for services performed by
the clerk. The rates applicable at any time are avail-
able, upon request, from and are posted in the Office of
the Clerk.

CROSS REFERENCES

Schedule of fees, see note set out under section 2633
of this title.



Page 493

TITLE 28, APPENDIX—RULES OF THE COURT OF

Rule 81

INTERNATIONAL TRADE

Rule 81. Papers Filed—Conformity—Form, Size,
Copies

(a) Conformity Required. All papers filed with
the court shall be produced, duplicated, and filed
in conformity with these rules as to means of
production, methods of duplication, form and
size, and number of copies.

(b) Means of Production. All papers shall be
plainly and legibly typewritten or otherwise
produced by any duplicating or copying process.

(c) Caption and Signing. All papers shall bear
a caption in conformity with Rule 7 and shall be
signed in conformity with Rule 11.

(d) Numbering of Pages. The pages of each
paper shall be numbered consecutively, com-
mencing with the number 1.

(e) Designation of Originals. When multiple
copies of a paper are filed, one shall be des-
ignated as the original by the party.

(f) Pleadings and Other Papers. Unless other-
wise provided by these rules, all papers shall be
filed in duplicate, only the original of which
need be signed. Pleadings and other papers shall
be 8% by 11 inches in size, with typed matter not
exceeding 6% x 9% inches, and with type size of
11 points or larger, including type used in foot-
notes. Pages shall be numbered on the bottom
portion thereof and bound or attached on the
top margin. Typed matter shall be double spaced
except footnotes, which may be single spaced,
quoted material which may be indented and sin-
gle spaced, and titles, schedules, tables, graphs,
columns of figures, and other interspersed mate-
rial which are more readable in a form other
than double spaced.

(g) Status of Action. Papers filed after an ac-
tion has been commenced shall identify, with re-
spect to each action affected by the papers, the
court number assigned to the action, the court
calendar on which the action is listed; and, if
the action has been assigned, the name of the
judge to whom the action has been assigned or
reassigned.

(h) Confidential Information.

(1) If a party deems it necessary to refer in a
pleading, motion, brief or other paper to con-
fidential or privileged information, two sets of
the pleadings, motions, briefs or other papers
shall be filed.

(a) Confidential Set. One set of the plead-
ings, motions, briefs or other papers shall be
labeled ‘‘Confidential’’ on the cover page and
be filed with the clerk of the court. In addi-
tion, each page containing confidential mate-
rial shall bear a legend so indicating.

(b) Nonconfidential Set. The second set of
pleadings, motions, briefs or other papers shall
be labeled ‘‘Nonconfidential’’ on the cover
page and be filed with the clerk of the court.
In addition, each page of the ‘‘nonconfiden-
tial”’ set from which confidential or privileged
information has been deleted shall bear a leg-
end so stating.

(2) Each party to the action shall be served
with one copy of the ‘‘nonconfidential’’ plead-
ing, motion, brief or other paper, and, when per-
mitted by an applicable protective order, one
copy of the ‘‘confidential’ pleading, motion,
brief or other paper, in accordance with Rule 5.

(3) Non-Availability to the Public. The ‘‘con-
fidential” set of pleadings, motions, briefs or
other papers filed with the court shall be avail-
able only to authorized court personnel and
shall not be made available to the public.

(i) Briefs—Trial and Pretrial Memoranda.
Briefs, trial and pretrial memoranda shall be
filed in duplicate and shall be 8% by 11 inches in
size. Pages shall be numbered on the bottom
portion thereof and bound or attached on the
left margin. Typed matter shall be double
spaced, except quoted material which may be in-
dented and single spaced, and except titles,
schedules, tables, graphs, columns of figures,
and other interspersed material which are more
readable in a form other than double spaced.

(j) Content—Moving Party’s Brief. The brief of
the moving party shall contain under proper
headings and arranged in the following order:

(1) a table of contents;

(2) a table of statutes, regulations, and cases
cited, giving the volume and page in the official
editions where they may be found, and arrang-
ing the cases in alphabetical order;

(3) in an action involving a specific importa-
tion, a brief description of the merchandise,
country of origin and of exportation, date of ex-
portation, date of entry, and port of entry;

(4)(A) in actions involving classification, the
verbatim paragraph or paragraphs or item or
items of the tariff statute under which the mer-
chandise was assessed, and the verbatim para-
graph or paragraphs or item or items under
which it is claimed that the merchandise is
properly dutiable, together with any other ver-
batim pertinent statutory provisions or regula-
tions; (B) in actions involving valuation, the
statutory basis of appraisement and the unit of
value at which the merchandise was appraised,
and the claimed statutory basis of value and
unit of value, together with the verbatim perti-
nent statutory provisions;

(5) the questions presented for decision, in-
cluding all subsidiary questions involved; when
a brief is filed under Rule 56.2, the issues shall
be presented in accordance with Rule
56.2(c)(1)(B), and need not be restated under this
paragraph (5);

(6) a concise statement of facts relevant to the
issues with a specific citation to the page or
pages in the record or exhibits supporting each
such material fact;

(7) a summary of argument, which shall be
succinct, but accurate and clear, condensation
of the contentions made in the body of the brief;

(8) an argument, exhibiting clearly the conten-
tions of the party with respect to the issues pre-
sented, and the reasons therefor, with citations
to the authorities, statutes, exhibits, and pages
of the record relied upon;

(9) a short conclusion stating the relief sought.

(k) Content—Respondent’s Brief. The brief of
the respondent shall conform to the require-
ments prescribed in subdivision (j) of this rule,
except that no statement of the facts need be
made beyond what may be deemed necessary to
correct any inaccuracies or omissions in the
moving party’s brief, and except that items (3),
(4) and (5) need not be included unless the re-
spondent is dissatisfied with their presentation
by the moving party.
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(l) Content—Reply Brief. A reply brief shall be
confined to rebutting matters contained in the
brief of the respondent.

(m) General. Briefs must be compact, concise,
logically arranged, and free from burdensome,
irrelevant, immaterial and scandalous matter.
Briefs not complying with this rule may be dis-
regarded by the court.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; Nov. 29,
1995, eff. Mar. 31, 1996; May 27, 1998, eff. Sept. 1,
1998.)

PRACTICE COMMENT

All decisions of the United States Court of Inter-
national Trade are published in: slip opinion form; the
Customs Bulletin; and the official reports of the United
States Court of International Trade. Certain decisions
will also be published in the Federal Supplement or the
Federal Rules Decisions.

The rules of citation for papers filed in the court are
as follows:

1. Slip Opinions
When citing a slip opinion, one should cite the slip
opinion number, together with the volume number of
the official reports, if available, and full date of pub-
lication. This form is used until the opinion appears
in full in the United States Court of International Trade

Reports (CIT).

Examples

Carlisle Tire and Rubber Co. v. United States, 5 CIT

~, Slip Op. 83-43 (May 18, 1983);

OR, if the volume number is not available,
~_CIT  , Slip Op. 83-43 (May 18, 1983).

2. Published Opinions

After an opinion appears in the official CIT reports,
Federal Supplement (F.Supp.), or Federal Rules Deci-
sions (F.R.D.), the slip opinion is no longer used, and
the citation is to the official reports, and unofficial
reports, if available, together with the year of publi-
cation. One should not cite the Customs Bulletin and
Decisions in any event.

Example

American Shack Co. v. United States, 1 CIT 1 (1980).

If the opinion is also published in F.Supp. or
F.R.D., citation of these reporters should follow the
citation of the official reports.

Examples

Zenith Radio Corp. v. United States, 1 CIT 53, 505
F.Supp. 216 (1980) [or 99 F.R.D. 100 (1980)];

NOT,

1 CIT 53, Slip Op. 80-10, 505 F.Supp. 216 (1980).

3. Customs Court Opinions

The form of citation for opinions of the United
States Customs Court remains the same.

Examples

Labay Int’l, Inc. v. United States, 83 Cust. Ct. 152,
C.D. 4834 (1979);

OR, if there is a F.Supp. or F.R.D. cite,

Alberta Gas Chems., Inc. v. United States, 84 Cust. Ct.
217, C.R.D. 80-1, 483 F.Supp. 303 (1980).

4. Abstracts

Abstracts of decisions not supported by an opinion
should be numbered, published, and cited. These ab-
stracts include decisions and judgments on agreed
statements of facts, on motions for summary judg-
ments, and on motions for judgments on the plead-
ings in only classification and valuation cases.
Examples

Uniroyal, Inc. v. United States, 84 Cust. Ct. 275, Abs.
P80/59 (1980);

Nichimen Co. v. United States, 1 CIT 234, Abs. R81/20
(1981).

5. Decisions of the Board of General Appraisers

Citation of the decisions of the Board of General
Appraisers should be as follows:

Example
In re Pickhardt & Kuttroff, T.D. 20,728, 1 Treas. Dec.
373 (1897).
6. Court of Customs Appeals Opinions
Citation of the opinions of the Court of Customs
Appeals (Ct. Cust. App.) should be as follows:
Example
Kahlen v. United States, 2 Ct. Cust. App. 206 (1911).
7. Court of Customs and Patent Appeals
Citation of opinions of the Court of Customs and
Patent Appeals (CCPA) should be as follows:
Examples
Coro, Inc. v. United States, 41 CCPA 215, C.A.D. 554
(1954);
OR, if there is an F.2d cite,
United States v. Mabay Chem. Corp., 66 CCPA 53,
C.A.D. 1206, 576 F.2d 368 (1978).

8. Court of Appeals for the Federal Circuit
Due to the discontinuation of the CCPA Reports,
all Federal Circuit opinions should be by F.2d cite or,
if not available, by case number unless the Federal
Circuit decides to publish its opinions in a successor
to the CCPA reporter.

Examples

Nippon Kogaku (USA), Inc. v. United States, 673 F.2d
380 (Fed. Cir. 1983),

OR, if the F.2d cite is not available,

Jarvis Clark Co. v. United States, No. 83-1106 (Fed.
Cir. May 2, 1984);

NOT,

Jarvis Clark Co. v. United States, Appeal No. 83-1106,
Slip Op. (C.A.F.C. May 2, 1984).

9. Statutes

Citation of statutes of the United States should in-
clude both the popular name of the act and the title
and section of the United States Code.

a) Citation of a statute as it appears in a sentence
in text.

Example

Plaintiff moves for certification pursuant to sec-
tion 222(3) of the Trade Act of 1974, 19 U.S.C. §2272(3)
(1982).

b) Citation standing alone.

Example
Trade Act of 1974, §222(3), 19 U.S.C. §2272(3) (1982).
10. Rules
Citation of the rules of this court and its prede-
cessor court, the Customs Court, should be as follows:
a) Rules of the United States Court of International
Trade

Example
USCIT R. 56

b) Rules of the United States Customs Court

Example

Cust. Ct. R. 4.6

11. Miscellaneous

Ellipsis (. . .)

Pursuant to rule 5.3 of 4 Uniform System of Citation,
when a word or words are omitted from quoted mate-
rial it should be indicated by an ellipsis (. . .), and
not asterisks (* * *).

For further rules of citation, reference may be made
to A Uniform System of Citations (The Harvard Law Re-
view Association). For punctuation, capitalization, ab-
breviations, and other matters of style, reference may
be made to the U. S. Govermment Printing Office Style
Manual. Assistance in citing recent decisions of this
court may be obtained from the court librarian
(212-264-2816).

The court has established Security Procedures for
Safeguarding Confidential Information in the Custody
and Control of the Clerk. These procedures apply to
confidential information or privileged information re-
ceived by the court and may include: trade secrets,
commercial or financial information, and information
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provided to the United States by foreign governments
or foreign businesses or persons. These procedures do
not pertain to national security information.

Section 11(a) of the Security Procedures regulates the
transmittal of confidential information to and from the
clerk by government agencies and private parties. A
copy of Section 11(a) is available upon request from,
and is posted in, the Office of the Clerk.

Compliance with Rule 81 is encouraged because it will
facilitate review of papers by the court. Pursuant to
Rule 82(d), the clerk may refuse to accept any paper
presented for filing because it does not comply with the
procedural requirements of the rules or practice of the
court. Additionally, a judge may reject nonconforming
papers or take other appropriate action if it is deter-
mined that such action is warranted.

For an action under 28 U.S.C. §1581(c), Rule 5(h) con-
tains requirements for designating of business propri-
etary information and the form of notification required
when a party desires to delay filing a non-confidential
version of a submission by one business day.

Rule 82. Clerk’s Office and Orders by the Clerk

(a) Business Hours and Address. The office of
the clerk shall be open between 8:30 a.m. and 5:00
p.m. on all days except Saturdays, Sundays, and
legal holidays,! at:

Office of the Clerk of the Court

United States Court of International Trade
One Federal Plaza

New York, NY 10278-0001

(212) 264-2800

(b) Motions, Orders and Judgments. The clerk
may dispose of the following types of motions
and sign the following types of orders and judg-
ments without submission to the court, but the
clerk’s action may be suspended, altered or re-
scinded by the court for good cause shown:

(1) Motions on consent in unassigned cases ex-
tending the time within which to plead, move or
respond.

(2) Motions on consent in unassigned cases for
the discontinuance or dismissal of the action.

(3) Orders of dismissal upon notice as pre-
scribed by Rules 41(a)(1) and 41(b)(3).

(4) Orders of dismissal for lack of prosecution
as prescribed by Rules 83(c) and 85(d).

(5) Consent motions to intervene as of right
made within the 30-day period provided in Rule
24(a).

(6) Orders of dismissal for failure to file a com-
plaint as prescribed by Rule 13(i)(4).

(7) Orders of dismissal for failure to file a com-
plaint as prescribed by Rule 41(b)(2).

(¢) Clerk—Definition. The words ‘‘clerk’” or
‘“‘clerk of the court” as used in these rules in-
clude a deputy clerk designated by the clerk to
perform services of the kind provided for in
these rules.

(d) Filing of Papers. The clerk shall date-
stamp any paper submitted for filing upon re-
ceipt, whether or not that paper is accepted for
filing. In unassigned actions, the clerk shall not

1As used in these rules, ‘‘legal holidays’ include: New Year’s
Day, January 1; Martin Luther King’s Birthday, third Monday in
January; Washington’s Birthday, third Monday in February; Me-
morial Day, last Monday in May; Independence Day, July 4;
Labor Day, first Monday in September; Columbus Day, second
Monday in October; Veterans Day, November 11; Thanksgiving
Day, fourth Thursday in November; Christmas Day, December
25; and any other day designated as a holiday by the President
or the Congress of the United States.

accept for filing any paper which does not com-
ply with the rules of the court unless such non-
compliance is purely a matter of form. If the re-
jection of the paper may have jurisdictional con-
sequences, that rejection shall be at the direc-
tion of the chief judge. In assigned actions, re-
jection by the clerk shall be at the direction of
the judge to whom the action is assigned.

A party aggrieved by the clerk’s refusal to ac-
cept a paper for filing may move to compel ac-
ceptance. If a paper initially rejected by the
clerk later is accepted for filing, the date on
which the paper initially was stamped shall be
considered the date of filing, although the date
may be subject to amendment pursuant to Rule
5(e).

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; Oct. 3,
1984, eff. Jan. 1, 1985; June 19, 1985, eff. Oct. 1,
1985; July 28, 1988, eff. Nov. 1, 1988; Sept. 25, 1992,
eff. Jan. 1, 1993; Oct. 5, 1994, eff. Jan. 1, 1995; Nov.
29, 1995, eff. Mar. 31, 1996; Nov. 14, 1997, eff. Jan.
1, 1998.)

PRACTICE COMMENT

Included among, but not limited to, the kinds of pa-
pers the clerk may refuse to accept for filing are: a
reply to a response to a non-dispositive motion without
leave of court; a pleading that is not accompanied by
the appropriate filing fee; discovery documents pre-
sented contrary to Rule 5(d); papers that are not signed
as required by Rule 11; papers presented by an attorney
who is not the attorney of record; and, papers presented
after the running of periods prescribed by the rules or
orders of the court.

TITLE XII—COURT CALENDARS

Rule 83. Reserve Calendar

(a) Reserve Calendar. A Reserve Calendar is
established on which an action described in 28
U.S.C. §1581(a) or (b) is commenced by the filing
of a summons shall be placed when the action is
commenced. An action may remain on the Re-
serve Calendar for an 18-month period. The ap-
plicable 18-month period shall run from the last
day of the month in which the action is com-
menced until the last day of the 18th month
thereafter.

(b) Removal. An action may be removed from
the Reserve Calendar upon (1) assignment, (2)
filing of a complaint, (3) granting of a motion
for consolidation pursuant to Rule 42, (4) grant-
ing of a motion for suspension under a test case
pursuant to Rule 84, or (5) filing of a stipulation
for judgment on agreed statement of facts pur-
suant to Rule 58.1.

(c) Dismissal for Lack of Prosecution. An ac-
tion not removed from the Reserve Calendar
within the 18-month period shall be dismissed
for lack of prosecution and the clerk shall enter
an order of dismissal without further direction
from the court unless a motion is pending. If a
pending motion is denied and less than 10 days
remain in which the action may remain on the
Reserve Calendar, the action shall remain on
the Reserve Calendar for 10 days from the date
of entry of the order denying the motion.

(d) Extension of Time. For good cause shown
why the action was not removed within the 18-
month period, the court may grant an extension
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of time for the action to remain on the Reserve
Calendar. A motion for an extension of time
shall be made at least 30 days prior to the expi-
ration of the 18-month period.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; Sept.
25, 1992, eff. Jan. 1, 1993.)

Rule 84. Suspension Calendar

(a) Suspension Calendar. A Suspension Cal-
endar is established on which an action de-
scribed in 28 U.S.C. §§1581(a) and (b) may be sus-
pended, by order of the court, pending the final
determination of a test case.

(b) Test Case Defined. A test case is an action,
selected from a number of other pending actions
all involving a significant issue of fact or ques-
tion of law that is the same, and which is in-
tended to proceed first to final determination to
serve as a test of the right to recovery in the
other actions. A test case may be so designated
by order of the court upon a motion for test case
designation after issue is joined.

(c) Motion for Test Case Designation. A party
who intends that an action be designated a test
case shall: (1) consult with all other parties to
the action in accordance with Rule 7(b), and (2)
serve upon the other parties, and file with the
court a motion requesting such designation. The
motion for test case designation shall include a
statement that the party: (1) intends to actively
prosecute the test case once designated, and (2)
has other actions pending before the court that
involve the same significant issue of fact or
question of law as is involved in the test case
and that it will promptly suspend under the test
case. In any instance in which the consent of all
other parties has not been obtained, a non-
consenting party shall serve and file its response
within 10 days after service of the motion for
test case designation, setting forth its reasons
for opposing.

(d) Suspension Criteria. An action may be sus-
pended under a test case if the action involves a
significant issue of fact or a question of law
which is the same as a significant issue of fact
or question of law involved in the test case.

(e) Motion for Suspension. A motion for sus-
pension shall include, in addition to the require-
ments of Rule 7, (1) the title and court number
of the action for which suspension is requested,
(2) the title and court number of the test case,
and (3) a statement of the significant issue of
fact or question of law alleged to be the same in
both actions.

(f) Time. A motion for suspension may be
made at any time, and may be joined with a mo-
tion for designation of a test case as prescribed
by subdivision (b) of this rule.

(g) Effect of Suspension. An order suspending
an action shall stay all further proceedings and
filing of papers in the suspended action unless
the court otherwise directs.

(h) Removal From Suspension. A suspended
action may be removed from the Suspension
Calendar only upon a motion for removal. A mo-
tion for removal may be granted solely for the
purpose of moving the action toward final dis-
position. An order granting a motion for re-
moval shall specify the terms, conditions and

period of time within which the action shall be
finally disposed.

(As amended Sept. 25, 1992, eff. Jan. 1, 1993.)
Rule 85. Suspension Disposition Calendar

(a) Suspension Disposition Calendar. A Sus-
pension Disposition Calendar is established on
which an action which was suspended under a
test case shall be placed after the test case is fi-
nally determined, dismissed or discontinued.

(b) Time—Notice. The court shall notify the
parties when a test case has finally been deter-
mined, dismissed or discontinued. After con-
sultation with the parties, the court shall then
enter an order providing for a period of time for
the removal of an action from the Suspension
Disposition Calendar.

(c) Removal. An action may be removed from
the Suspension Disposition Calendar upon: (1)
filing of a complaint, (2) filing of a demand for
an answer when a complaint previously was
filed, (3) granting of a motion for consolidation
pursuant to Rule 42, (4) granting of a motion for
suspension under another test case pursuant to
Rule 84, () filing of a stipulation for judgment
on agreed statement of facts pursuant to Rule
58.1, (6) granting of a dispositive motion, (7) fil-
ing of a request for trial, or (8) granting of a mo-
tion for removal.

(d) Dismissal for Lack of Prosecution. An ac-
tion not removed from the Suspension Disposi-
tion Calendar within the established period shall
be dismissed for lack of prosecution, and the
clerk shall enter an order of dismissal without
further direction of the court, unless a motion is
pending. If a pending motion is denied and less
than 10 days remain in which the action may re-
main on the Suspension Disposition Calendar,
the action shall remain on the Suspension Dis-
position Calendar for 10 days from the date of
entry of the order denying the motion.

(e) Extension of Time. For good cause shown
why the action was not removed within the pe-
riod established by the court for the Suspension
Disposition Calendar, the court may grant an
extension of time for the action to remain on
the Suspension Disposition Calendar. A motion
for an extension of time shall be made at least
30 days prior to the expiration of the established
period.

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; Sept.
25, 1992, eff. Jan. 1, 1993.)
Rule 86. [Reserved]

(As amended Oct. 3, 1984, eff. Jan. 1, 1985; Sept.
25, 1992, eff. Jan. 1, 1993.)

Rule 87. Forms

The forms contained in the Appendix of Forms
are sufficient under the rules and are intended
to indicate the simplicity and brevity of state-
ment which the rules contemplate.

(Added Oct. 3, 1984, eff. Jan. 1, 1985.)
Rule 88. Title

These rules may be known and cited as the
Rules of the United States Court of Inter-
national Trade.
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(Added Oct. 3, 1984, eff. Jan. 1, 1985.)
Rule 89. Effective Date

(a) Effective Date of Original Rules. These
rules shall take effect on November 1, 1980, the
effective date of the Customs Courts Act of 1980.
They govern all proceedings in actions com-
menced thereafter and then pending, except to
the extent that in the opinion of the court their
application in a particular action pending when
the rules take effect would not be feasible or
would work an injustice, in which event the
former procedure applies. However, when a
party is required or has been requested prior to
the effective date of these rules to perform an
act, pursuant to the Rules of the United States
Customs Court in effect prior to the effective
date of these rules, the act may still be per-
formed in accordance with the rules in effect
prior to the effective date of these rules.

(b) Effective Date of Amendments. The amend-
ments adopted by the court on November 4, 1981,
shall take effect on January 1, 1982. They govern
all proceedings in actions brought after they
take effect and also all further proceedings in
actions then pending, except to the extent that
in the opinion of the court their application in
a particular action pending when the amend-
ments take effect would not be feasible or would
work injustice, in which event the former proce-
dure applies.

(c) Effective Date of Amendments. The amend-
ment adopted by the court on December 29, 1982,
shall take effect on January 1, 1983. It governs
all proceedings in actions brought after it takes
effect and also all further proceedings in actions
then pending, except to the extent that in the
opinion of the court its application in a particu-
lar action pending when the amendment takes
effect would not be feasible or would work injus-
tice, in which event the former procedure ap-
plies.

(d) Effective Date of Amendments.

(1) The amendments adopted by the court on
October 3, 1984, shall take effect on January 1,
1985. They govern all proceedings in actions
brought after they take effect and also all fur-
ther proceedings in actions then pending, except
as provided for in paragraph (2) of this subdivi-
sion.

(2)(A) Rule 16 shall apply to all actions as-
signed on or after the effective date of these
amendments and may apply to any action as-
signed before the effective date at the discretion
of the judge to whom the action is assigned.

(B) As to pending actions, the amendments
apply, except to the extent that in the opinion
of the court their application would not be fea-
sible or would work injustice, in which event the
former procedure applies.

(e) Effective Date of Amendments. The amend-
ments adopted by the court on June 19, 1985,
shall take effect on October 1, 1985. They govern
all proceedings in actions brought after they
take effect and also all further proceedings in
actions then pending, except to the extent in the
opinion of the court their application in a par-
ticular action pending when the amendments
take effect would not be feasible or would work
injustice, in which event the former procedure
applies.

(f) Effective Date of Amendments. The amend-
ments adopted by the court on July 21, 1986,
shall take effect on October 1, 1986. They govern
all proceedings in actions brought after they
take effect and also all further proceedings in
actions then pending, except to the extent in the
opinion of the court their application in a par-
ticular action pending when the amendments
take effect would not be feasible or would work
injustice, in which event the former procedure
applies.

(g) Effective Date of Amendments. The amend-
ments adopted by the court on December 3, 1986,
shall take effect on March 1, 1987. They govern
all proceedings in actions brought after they
take effect and also all further proceedings in
actions then pending, except to the extent in the
opinion of the court their application in a par-
ticular action pending when the amendments
take effect would not be feasible or would work
injustice, in which event the former procedure
applies.

(h) Effective Date of Amendments. The amend-
ments adopted by the court on April 28, 1987,
shall take effect on June 1, 1987. They govern all
proceedings in actions brought after they take
effect and also all further proceedings in actions
then pending, except to the extent in the opin-
ion of the court their application in a particular
action pending when the amendments take ef-
fect would not be feasible or would work injus-
tice, in which event the former procedure ap-
plies.

(i) Effective Date of Amendments. The amend-
ments adopted by the court on July 28, 1988,
shall take effect on November 1, 1988. They gov-
ern all proceedings in actions brought after they
take effect and also all further proceedings in
actions then pending, except to the extent in the
opinion of the court their application in a par-
ticular action pending when the amendments
take effect would not be feasible or would work
injustice, in which event the former procedure
applies.

(j) Effective Date of Amendments. The amend-
ments adopted by the court on October 3, 1990,
shall take effect on January 1, 1991. They govern
all proceedings in actions brought after they
take effect and also all further proceedings in
actions then pending, except to the extent in the
opinion of the court their application in a par-
ticular action pending when the amendments
take effect would not be feasible or would work
injustice, in which event the former procedure
applies.

(k) Effective Date of Amendments. The
amendments adopted by the court on March 1,
1991, shall take effect on March 1, 1991. They
govern all proceedings in actions brought after
they take effect and also all further proceedings
in actions then pending, except to the extent in
the opinion of the court their application in a
particular action pending when the amendments
take effect would not be feasible or would work
injustice, in which event the former procedure
applies.

(1) Effective Date of Amendments. The amend-
ments adopted by the court on September 25,
1992, shall take effect on January 1, 1993. They
govern all proceedings in actions brought after
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they take effect and also all further proceedings
in actions then pending, except to the extent in
the opinion of the court their application in a
particular action pending when the amendments
take effect would not be feasible or would work
injustice, in which event the former procedure
applies.

(m) Effective Date of Amendments. The
amendments adopted by the court on October 5,
1994, shall take effect on January 1, 1995. They
govern all proceedings in actions brought after
they take effect and also all further proceedings
in actions then pending, except to the extent in
the opinion of the court their application in a
particular action pending when the amendments
take effect would not be feasible or would work
injustice, in which event the former procedure
applies.

(n) Effective Date of Amendment. The amend-
ment to the court’s Schedule of Fees adopted
June 1, 1995 shall take effect on June 1, 1995. It
shall govern all proceedings in actions brought
after it takes effect and also all further proceed-
ings in actions then pending, except to the ex-
tent in the opinion of the court its application
in a particular action pending when the amend-
ment takes effect would not be feasible or would
work injustice, in which event the former sched-
ule applies.

(0) Effective Date of Amendments. The amend-
ments adopted by the court on November 29, 1995
shall take effect on March 31, 1996. They govern
all proceedings in actions brought after they
take effect and also all further proceedings in
actions then pending, except to the extent in the
opinion of the court their application in a par-
ticular action pending when the amendments
take effect would not be feasible or would work
injustice, in which event the former procedure
applies.

(p) Effective Date of Amendments. The amend-
ments adopted by the court on August 29, 1997
shall take effect on November 1, 1997. They gov-
ern all proceedings in actions brought on or
after they take effect.

(q) Effective Date of Amendments. The amend-
ments adopted by the court on November 14, 1997
shall take effect on January 1, 1998. They govern
all proceedings in actions brought after they
take effect and also all further proceedings in
actions then pending, except to the extent in the
opinion of the court their application in a par-
ticular action pending when the amendments
take effect would not be feasible or would work
injustice, in which event the former procedure
applies.

(r) Effective Date of Amendments. The amend-
ments adopted by the court on March 25, 1998
shall take effect on July 1, 1998. They govern all
proceedings in actions brought after they take
effect and also all further proceedings in actions
then pending, except to the extent in the opin-
ion of the court their application in a particular
action pending when the amendments take ef-
fect would not be feasible or would work injus-
tice, in which event the former procedure ap-
plies.

(s) Effective Date of Amendments. The amend-
ments adopted by the court on May 27, 1998 shall
take effect on September 1, 1998. They govern all

proceedings in actions brought after they take
effect and also all further proceedings in actions
then pending, except to the extent in the opin-
ion of the court their application in a particular
action pending when the amendments take ef-
fect would not be feasible or would work injus-
tice, in which event the former procedure ap-
plies.

(Added Nov. 4, 1981, eff. Jan. 1, 1982; and amended
Dec. 29, 1982, eff. Jan. 1, 1983; Oct. 3, 1984, eff.
Jan. 1, 1985; June 19, 1985, eff. Oct. 1, 1985; July
21, 1986, eff. Oct. 1, 1986; Dec. 3, 1986, eff. Mar. 1,
1987; Apr. 28, 1987, eff. June 1, 1987; July 28, 1988,
eff. Nov. 1, 1988; Oct. 3, 1990, eff. Jan. 1, 1991; Mar.
1, 1991, eff. Mar. 1, 1991; Sept. 25, 1992, eff. Jan. 1,
1993; Oct. 5, 1994, eff. Jan. 1, 1995; June 1, 1995, eff.
June 1, 1995; Nov. 29, 1995, eff. Mar. 31, 1996; Aug.
29, 1997, eff. Nov. 1, 1997; Nov. 14, 1997, eff. Jan.
1, 1998; Mar. 25, 1998, eff. July 1, 1998; May 27,
1998, eff. Sept. 1, 1998.)

APPENDIX OF FORMS
General Instructions

Specific Instructions
Complaint Allegations

Forms Rule
1 Summons in 28 U.S.C.
§15681(a) cveeriiininanens 3(a)(1)
1A Notice of Lawsuit and
Request for Waiver
of Service of Sum-
TNONS .evvnririrenennenannens 4(d)
1B Waiver of Service of
SumMmons ..........eeeeens 4(d)
2 Summons in 28 U.S.C.
§15681(0D) .evreriiinanannn 3(a)(1)
3 Summons in 28 U.S.C.
§15681(C) cvvrneriiinenannnn 3(a)(2)
4 General Summons ...... 3(a)
5 Information State-
ment ....cooeveviiiininiinns 3(b)
6 Request for Trial ........ 40(a)
7 Notice of Dismissal .... 41(a)(1)(A)
8 Stipulation of Dismis-
Sal tiiiiiiieen 41(a)(1)(B)
9 Stipulated Judgment
on Agreed State-
ment of Facts .......... 58.1
10 Application for Admis-
sion to Practice ....... 74(b)
11 Notice of Appearance 75(b)(2)
12 Substitution of Attor-
NEY erenereineniinenennanans 75(c)

13 Disclosure of Cor-
porate Affiliations
and Financial Inter-
est v Practice Com-

ment to Rules
3, 24, 76

14 Reserved.

15 Application for Fees
and Other Expenses
Pursuant to the
Equal Access to Jus-
tice Act. 28 U.S.C.

§2412(d), Title II of
Public Law 96-481, 94
STAT. 2325 and
USCITR. 68 ............. 68
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Forms Rule

16 Order of Deposit and
Investment ..............

General Instructions

1. The forms contained in this Appendix of
Forms are intended for use as samples, except
for those forms which, when required, are to be
obtained from the office of the clerk, vic., Forms
5, 10 and 13.

2. No attempt is made to furnish a manual of
forms; and the forms are limited in number. For
other forms, reference may be made when appro-
priate to the Appendix of Forms to the Federal
Rules of Civil Procedure.

3. Except when otherwise indicated, each
pleading and other paper must have a caption
similar to that of the summons, with the des-
ignation of the particular paper substituted for
the word, ‘“‘Summons.”’

4. In the caption of the summons and of the
complaint, all parties must be named; but in
other pleadings and papers, it is sufficient to
name the first party on either side, with an ap-
propriate indication of other parties.

5. A motion must contain a designation below
the caption indicating the nature of the motion,
e.g., “DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT.” A response to a motion, or a
reply to a response when allowed, must contain
a similar designation.

6. Papers filed after an action is commenced
must set out to the right of the caption: the
court number assigned to the action; the court
calendar (Reserve, Suspension, or Suspension
Disposition Calendar) on which the action is
listed; and, if the action has been assigned, the
name of the judge to whom it is assigned.

7. Bach pleading or other paper is to be signed
in the attorney’s individual name by at least
one attorney of record. The attorney’s name is
to be followed by the attorney’s mailing address
and telephone number. If the attorney of record
is a firm of attorneys, the firm name, and the
name of the individual attorney responsible for
the litigation, must appear on every pleading or
other paper. A party represented by more than
one attorney of record must designate only one
attorney of record to serve, file and receive serv-
ice of pleadings and other papers on behalf of
the party. If an individual is not represented by
an attorney, the signature, mailing address, and
telephone number of the individual are required
in place of those of an attorney.

8. When a summons, pleading or other paper
includes a schedule of actions, the schedule
must:

a. not list both assigned and unassigned ac-
tions;
b. not include actions assigned to more than
one judge;
. list the actions in numerical order;
indicate the court calendar, if any, in
which the action is pending; and
e. list the protest or customs numbers in nu-
merical order.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; July
23, 1993, eff. July 23, 1993.)

a0

Specific Instructions
Form 1

This form of summons is to be used only in
those actions described in 28 U.S.C. §1581(a).

The summons must be filed together with a
$120 filing fee, a completed Information State-
ment (Form 5), and a completed Disclosure of
Corporate Affiliation and Financial Interest
(Form 13).

The summons form (copies of which may be
obtained from the office of the clerk) consists of
three pages. The first page is to be completed
with the required information pertaining to the
denied protest. The second page is to be com-
pleted with the required information pertaining
to the administrative decision contested in the
action. The third page is to be completed with a
schedule of protests, listed in numerical order,
when more than one denied protest is included
in the action.

When the action includes protests denied at
one port of entry, the original and four copies of
the summons must be filed. When the action in-
cludes protests denied at more than one port of
entry, an additional copy of the summons must
be filed at the same time for the protests denied
at each such additional port of entry.

(As amended July 23, 1993, eff. July 23, 1993.)
Form 1A

A Notice of Lawsuit and Request for Waiver of
Service of Summons which, as previously pre-
scribed by Rule 4(d), shall be addressed directly
to a defendant and sent by first-class mail or
other reliable means. The defendant shall be al-
lowed a reasonable period of time to return the
waiver (Form 1B).

Plaintiff shall provide the defendant with a
stamped and addressed return envelope. Plain-
tiff also shall provide the defendant with a copy
of the waiver for defendant’s records.

Upon receipt of the signed waiver, plaintiff
shall file the waiver with the court.

If the waiver is timely returned by the defend-
ant, that defendant, if located within any judi-
cial district in the United States, is not required
to serve an answer until 60 days after the date
on which the request for the waiver was sent.

(Added Oct. 5, 1994, eff. Jan. 1, 1995.)
Form 1B

A Waiver of Service of Summons which, as
prescribed by Rule 4(d), shall be returned to a
plaintiff who has requested a defendant to waive
service.

If a defendant, after being notified of an action
and asked to waive service, fails to do so, that
defendant will be required to bear the cost of
service unless good cause can be shown for its
failure to sign and return the waiver.

If the waiver is timely returned by the defend-
ant, that defendant, if located within any judi-
cial district of the United States, is not required
to serve an answer until 60 days after the date
on which the request for the waiver was sent.

(Added Oct. 5, 1994, eff. Jan. 1, 1995.)
Form 2

This form of summons is to be used only in
those actions described in 28 U.S.C. §1581(b).
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The summons must be filed together with a
$120 filing fee, a completed Information State-
ment (Form 5), and a completed Disclosure of
Corporate Affiliation and Financial Interest
(Form 13).

The summons form (copies of which may be
obtained from the office of the clerk) consists of
two pages. The first page is to be completed
with the required information pertaining to the
entry involved in the action. The second page is
to be completed with the required information
pertaining to the administrative decision con-
tested in the action.

When the action includes entries involving one
consignee and one port of entry, the original and
five copies of the summons must be filed. When
the action includes entries involving more than
one consignee or more than one port of entry, an
additional copy of the summons must be filed at
the same time for each such additional con-
signee and each such additional port of entry.

(As amended July 23, 1993, eff. July 23, 1993.)
Form 3

This form of summons is to be used only in
those actions described in 28 U.S.C. §1581(c). It is
to be used both: (1) when the action is com-
menced by filing a summons only (i.e., to con-
test a determination listed in section 516A(a)(2)
or (3) of the Tariff Act of 1930); and (2) when the
action is commenced by filing concurrently a
summons and a complaint (i.e., to contest a de-
termination listed in section 516A(a)(1) of the
Tariff Act of 1930).

The summons must be filed together with a
$120 filing fee, a completed Information State-
ment (Form 5), and a completed Disclosure of
Corporate Affiliation and Financial Interest
(Form 13).

When the clerk of the court is required to
make service of the summons (i.e., those actions
commenced by filing a summons only), the
original and one copy of the summons must be
filed with an additional copy for each defendant
to be served; and the back of the summons must
list the complete name and mailing address of
each defendant to be served.

When the plaintiff is required to make service
of the summons (i.e., those actions commenced
by filing concurrently a summons and a com-
plaint), the original and one copy of the sum-
mons must be filed with proof of service. Before
making service of the summons, plaintiff must
obtain a court number from the office of the
clerk and endorse the number on the summons.
For this purpose, a court number may be as-
signed to the action and obtained by telephone
request, but in no event shall a court number be
obtained from the office of the clerk more than
24 hours prior to the service of the summons.

(As amended July 21, 1986, eff. Oct. 1, 1986; July
23, 1993, eff. July 23, 1993.)
Form 4

This form of summons is to be used in all ac-
tions other than those actions in which the form
of summons to be used is Form 1, 2, or 3.

The original and one copy of the summons
must be filed with proof of service, a $120 filing
fee, except that a $25 filing fee shall be paid

when the action is one described in 28 U.S.C.
§15681(d)(1), a completed Information Statement
(Form 5), and a completed Disclosure of Cor-
porate Affiliation and Financial Interest (Form
13). Before making service of the summons,
plaintiff must obtain a court number from the
office of the clerk and endorse the number on
the summons. For this purpose, a court number
may be assigned to the action and obtained by
telephone request, but in no event shall a court
number be obtained from the office of the clerk
more than 24 hours prior to the service of the
summons.

(As amended July 23, 1993, eff. July 23, 1993.)
Form 5

The Information Statement, which must be
filed when an action is commenced, is a form
available from the office of the clerk. The origi-
nal and one copy of the completed Information
Statement must be filed.

The information supplied by a plaintiff on an
Information Statement is to be used solely for
administrative purposes by the office of the
clerk, and is not to be used to supply, modify,
limit or expand information otherwise required
to be supplied, or contained in the summons,
pleadings or other papers.

Form 6

The original and one copy of a Request for
Trial must be filed after service as prescribed in
Rule 40(a).

After receipt of a Request for Trial and any
opposition to the request, the court will des-
ignate the date and place for trial. As prescribed
in Rule 77(c), the judge to whom the action is as-
signed will designate the date of the trial to be
held at, or continued to, New York City; and the
chief judge will designate the place and date of
the trial to be held at, or continued to, any
place other than New York City.

After receipt of a request for a trial at a place
other than New York City and any opposition to
the request, the chief judge may issue an order.
The order, which will set the place and date of,
and designate a judge to preside at, the trial will
be issued to the parties by the clerk of the court
at least 15 days before the scheduled date, or
such shorter time as the chief judge may deem
reasonable.

(As amended July 23, 1993, eff. July 23, 1993.)
Form 7

A Notice of Dismissal which, as prescribed by
Rule 41(a)(1)(A), may be filed by plaintiff at any
time before service of an answer or motion for
summary judgment, must be substantially in
the form set forth in Form 7, and must include
for each action noticed for dismissal: the court
number; the court calendar (Reserve, Suspen-
sion, or Suspension Disposition Calendar); the
customs number or the protest number; and the
port of entry.

A Notice of Dismissal may include, on an at-
tached schedule, more than one action, provided
that all the actions listed on the schedule are
pending in the same court calendar and arose
from the same port of entry. When more than
one port of entry is involved in the action, an
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additional copy of the notice of dismissal, to-
gether with a separate schedule, must be filed
for each additional port of entry.

(As amended July 23, 1993, eff. July 23, 1993.)
Form 8

A Stipulation of Dismissal which, as pre-
scribed by Rule 41(a)(1)(B), may be filed by
plaintiff, must be substantially in the form set
forth in Form 8, and must include for each ac-
tion stipulated for dismissal: the court number;
the court calendar (Reserve, Suspension, or Sus-
pension Disposition Calendar); the customs
number or the protest number; and the port of
entry.

A Stipulation of Dismissal may include, on an
attached schedule, more than one action, pro-
vided that all the actions listed on the schedule
are pending in the same court calendar and
arose from the same port of entry. When more
than one port of entry is involved in the action,
an additional copy of the stipulation of dismis-
sal, together with a separate schedule, must be
filed for each such additional port of entry.

(As amended July 23, 1993, eff. July 23, 1993.)
Form 9

As prescribed in Rule 58.1, an action described
in 28 U.S.C. §1581(a) or (b) may be stipulated for
judgment on an agreed statement of facts.

The proposed stipulated judgment on agreed
statement of facts shall be substantially in the
form set forth in Form 9, with appropriate addi-
tions and deletions if the action does not involve
valuation or classification. The proposed stipu-
lated judgment on agreed statement of facts
shall be filled out in accordance with the End-
notes found following Form 9.

(As amended Nov. 4, 1981, eff. Jan. 1, 1982; July
23, 1993, eff. July 23, 1993.)

Form 10

An Application for Admission to Practice,
which is prescribed by Rule 74(b)(1), shall be
completed and filed with the clerk of the court.
The application shall be substantially in the
form set forth in Form 10. The application shall
include the name, the residential address, and
the office address of the applicant, and the name
and address of the applicant’s employer.

The application must be filed with a $50 ad-
mission fee. In addition to the fee, the applicant
must file (1) the statement of the sponsoring at-
torney, who is a member of the bar of this court
or of the bar of the Supreme Court of the United
States, or in the alternative (2) a certificate of
a judge or a clerk of any of the courts specified
in Rule 75(a). This certificate shall state that
the applicant is a member in good standing of
the bar of that court.

(Added July 23, 1993, eff. July 23, 1993; amended
Mar. 25, 1998, eff. July 1, 1998.)

Form 11

A Notice of Appearance which, as prescribed
by Rule 75(b)(2), shall be served by an attorney
authorized to appear in the action. The attorney
shall serve a separate notice for each action.
The notice shall be served in all instances ex-

cept those specified in Rule 75(b)(1). The notice
shall be substantially in the form set forth in
Form 11.

An appearance may be made by an individual
attorney or by a firm of attorneys. If an appear-
ance is made by a firm of attorneys, the individ-
ual attorney responsible for the litigation shall
be designated. The notice should include the
name of the attorney, and the name, address and
telephone number of the firm.

Whenever there is any change in the name of
an attorney of record, the attorney’s address or
telephone number, a new notice of appearance
for each action shall be promptly served upon
the other parties and filed with the court. The
notice shall be substantially in the form as set
forth in Form 11.

(Added July 23, 1993, eff. July 23, 1993.)
Form 12

A Notice of Substitution of Attorney which, as
prescribed by Rule 75(c), must be served by the
party desiring to substitute an attorney. The
service must be to the prior attorney of record
and to all other parties. The notice shall be sub-
stantially in the form set forth in Form 12.

The notice should include the name of the sub-
stituted attorney, the prior attorney of record,
and shall be signed by the substituting party.
The notice also shall include a notice of appear-
ance by the substituted attorney.

(Added July 23, 1993, eff. July 23, 1993.)
Form 13

A Disclosure of Corporate Affiliation and Fi-
nancial Interest which, as prescribed by 28
U.S.C. §455, must be made when a corporation is
a party to any action and the corporation is a
subsidiary or affiliate of any publicly-owned
American or foreign corporation not named in
the action. The attorney of record must notify
the clerk of the court in writing of the identity
of the parent or affiliate corporation and the re-
lationship of the party and the parent or affili-
ate corporation.

A Disclosure must be made in all actions de-
scribed in 28 U.S.C. §15681. In an action described
in 28 U.S.C. §1581(a) or (b), the attorney of
record for the plaintiff also shall notify the
clerk of the court in writing of the identity of
the ultimate consignee or real party in interest
if different from the named plaintiff.

A Disclosure must be made when a trade asso-
ciation is a party to the action. The attorney for
the trade association shall notify the clerk of
the court in writing of the identity of each pub-
licly-owned American or foreign member of the
trade association.

If any trade association or corporate party
seeks to intervene or appear as amicus curiae,
the entity’s attorney is also required to comply
with the notification requirements set forth
above.

The required disclosure notification shall be
made on Form 13. The form will be provided by
the office of the clerk of the court when the first
pleading or other paper is filed by a party or
when a motion to intervene or appear as amicus
curaie is filed.

(Added July 23, 1993, eff. July 23, 1993.)
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Form 14
Reserved.

(As added July 23, 1993, eff. July 23, 1993; and
amended Oct. 5, 1994, eff. Jan. 1, 1995.)

Form 15

An Application for Attorney’s Fees and Other
Expenses Pursuant to the Equal Access to Jus-
tice Act, 28 U.S.C. §2412(d) and Rule 68, must be
filed within 30 days after the date of entry by
the court of a final judgment.

The Application for Attorney’s Fees and Ex-
penses shall be substantially in the form set
forth in Form 15. As prescribed by Rule 68, the
application shall contain a citation to the au-
thority which authorizes an award. The applica-
tion shall indicate the manner in which the pre-
requisites for an award have been fulfilled. Each
application shall also contain a statement,
under oath, which specifies (1) the nature of
each service rendered; (2) the amount of time ex-
pended in rendering each type of service; and (3)
the customary charge for each type of service
rendered.

(Added July 23, 1993, eff. July 23, 1993.)
Form 16

An Order of Deposit and Investment directing
the clerk to deposit money in an interest-bear-
ing account, which as prescribed by Rule 67.1,
shall be filed by delivery or by certified mail, re-
turn receipt requested, with the clerk or finan-
cial deputy who will inspect the proposed order
for proper form and content prior to signature
by the judge for whom the proposed order was
prepared. The proposed order shall be substan-
tially in the form set forth in Form 16.

Any proposed order that directs the clerk to
invest in an interest-bearing account or instru-
ment funds deposited in the registry of the court
pursuant to 28 U.S.C. §2401 also shall contain all
information in accordance with Rule 67.1(b).

(Added July 23, 1993, eff. July 23, 1993.)
Complaint Allegations

The forms of allegations set out below are in-
tended to indicate the allegations which should
be included in the particular civil actions.
Actions Described in 28 U.S.C. § 1581(a) or (b)

(a) General: The complaint in a civil action
should set forth:

(1) a statement of the basis of the court’s ju-
risdiction;

(2) a statement of plaintiff’s standing in the
action;

(3) a statement that the protest was timely
filed;

(4) a statement, when appropriate, that all lig-
uidated duties have been paid;

(5) a description of the merchandise involved;

(6) a specification of the contested customs de-
cision or decisions; and

(7) a demand for judgment for the relief which
plaintiff seeks.

(b) Value: If the contested customs decision in-
volves the value of merchandise, the complaint
should also set forth:

(1) the date and country of exportation;

(2) a statement of the appraised value or val-
ues;

(3) a statement of the claimed statutory basis
or bases of value;

(4) a statement of the amount or amounts of
the unit value claimed to be the correct value or
values, or a statement of how the claimed value
may be computed; and

(5) concise allegations of plaintiff’s conten-
tions of fact and law in support of the above.

(c) Classification: If the contested customs de-
cision involves the classification of merchan-
dise, the complaint should also set forth:

(1) the item number of the Tariff Schedules of
the United States, or the heading or subheading
of the Harmonized Tariff Schedules of the
United States, including all modifications and
amendments thereof, under which the merchan-
dise was classified, and the rate of duty imposed;

(2) the tariff description and the item number
of the Tariff Schedules of the United States, or
the heading or subheading of the Harmonized
Tariff Schedules of the United States, including
all modifications and amendments thereof,
under which the merchandise is claimed to be
properly subject to classification, and the rate
of duty claimed to be applicable; and

(3) concise allegations of plaintiff’s conten-
tions of fact and law in support of the above.

(d) Other: If the contested customs decision in-
volves any other administrative decision, the
complaint should also set forth:

(1) a statement of the nature of the alleged
error in the decision; and

(2) concise allegations of plaintiff’s conten-
tions of fact and law in support of plaintiff’s po-
sition.

(As amended July 23, 1993, eff. July 23, 1993.)
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(Added Oct. b, 1994, eff. Jan. 1, 1995; amended Nov. 14, 1997, eff. Jan. 1, 1998.)

PRACTICE COMMENT ers also should be aware that failure to waive service in

the appropriate circumstances may result in assess-

The waiver of service provision under Rule 4(d) does ment of the costs of service of a summons and com-
not apply to the United States government. Practition-  plaint.
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(As amended Nov. 29, 1995, eff. Jan. 1, 1996; Mar. 25, 1998, eff. July 1, 1998.)
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